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-, %Wy Cr.Ref.No.5/97.: ::ate of M.P. v. Paltan Mellah alias Ravi . ;.
h Cr.A.No.1278/97: Mool Chand Shah v. State cf M.P., o
- Cr.A.No.1371/97:+ Paltan Mallah alias Ravi v. State of M,P.

e C;.A.No.1441/97: Gyanprakash Mishra & 2 otl.ers v,‘ﬁeate of M.P.

%>  Cr.A.No.1442/97: Chandrakant Shah v. State of M.P,
g el or ALNo.1863/973 State of M.P., v.Naveen Shechiand 2 others

T JUDGMENT e e

The fpllowind Judgment was deliveregﬂpy LI

Miss.Usha Shukla, -~ Shankar Guha Niyogi, a well e

known Trade Union Leader of Chhattisgarh Muktdi Morcha, was .ig

shot dead in bed at his residence on the n"ght between 27th v

and 28th September, 1991. Nine persoa;inemely. (1) 'Chandrakant .ii
Fheh, (2) Gyanprakash élié. Gyanu (3) Avdhesh Rai (4) Abhay "
%&ésidsln?h a%fas Abhay Singh (S) Moolchand Shahh(fi Naveen Shah ‘
(7) Chandra Baksh Singh aligs Chhote (e) Baldeo Sihgh and | 3
(éilgaltan Mallah glias Ra;i were tried for this murder by 1 ;;
IInd Additional Sessions Judge,,Durg on va 1éﬁs Ehgrges of ;v

P S RN,

aier e

conspiracy, abetment and murder. Accused *altén Nallah was
‘Qp paiviio - .
: .

alszo charged under section 25(1) (a) and 27 of Arms Act.

xy JX bcffwere acquitted while accused No 9 Paltan Mallah was held guilty
”qefiﬁﬁhzvﬂv-of murder under section 302 IPC and was awarded sentence of deati:. .
S A :

7L§I§ﬂvw He was absolved of the charges under the Arms Act. The remainingﬁ

ik ) ._ .,
ﬂal eﬂsﬂg’ﬁﬁ" f?vi‘? cused persons were convicted u/s 302 read with Sedtion S
o » /1PC and were sentenced to imprisonment.for life alongwith . :~
vhu“m; /Ssentences of fine. . Sl 3

’ l L . i ¢ . "
“lu‘:’.)‘ e ! : [T ’ E ;:.

‘i a&, 2. For confirmation of capital senteace Cr,Ref No.5/97 P
7 P11 « 16 . e ) ' sl

was made by the trial Court. Accuscd No.9 Paltan Mallah had
also challenged his conviction and sentencae by filing Cr.A.
No,1371/97, Separate appeals were filed by accused No.1

f Chandraként Shah and accused No.5 Mcolchand Shah, They are

Cr.A.,No0,1442/97 and Cr,A.No,1278/97 respectively. Cr.A.No.144179! -

¥ -A
3 ‘.rk

A .‘ ‘ .'.\":"., LI
-( M'_."-\' " S S N
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Cr.A.No

@ e e w o mecgmenm, -

(2)

was filed jointly by remaining three convicted accused,namely,
Gyanprakash Mishra, Avdhesh Rai and Abhay Kumar, and Cr.A.No.

1863/97 was filed by the State of Madhya Fradesh against the

- X dii B PN T -
” £ Il M 2l

—rx—~ on——
W 3 e

order of acquittal pa;séd by the Additional Sessions Judge,,

All these five appeals alongwith the death reference will be

“aa.

disposed of by this common judgment.

Cvw mp e

3. Shankar Guha Niyogi was a popular and powerful labour

LN 2

leader with a large following. He was a tireless worker agitating
for'the welfare of iabour demanding living wages, bonus, re-
insﬁgcement of retrenched labour and their regularisation,etc,
Chha}ifgarh Mines Shramik Sangh was formed under his leadership;

Niyogi had also-formed The Chhattisgarh Mukti Morcha. He was i

LUSARS SLAR. SV -1 R

associated with various other labour organisations. 1n the vear

P
S e

1990, Niyogi shifted from Rajehara to Bhilai and took up realdance
at Qr.No MIG 1/55 Hudko, Bhilai, with office of the Chattisgarh

(CMM) v ‘

Mukti Morcha/at MIG 2/2/73. His family continued living at Rajeham &
” S
4, * Bahel Ram (PW 64 ) was 'a driver of Chattisgarh Mines “ffﬂfgv
Vo b

". B

Shramik Sangh ( CMss ). He was living with Niyogi at his Bhilai®
!
residence thcse days. On the fateful night, Niyogi haamreturned ;

:ivymw:nvn

home 'around 1.30 a.m., and after a briet and formal conversation - .

Y

I W%
-

with Bahelran, ‘rent to his bedroom. Bahelram himself went and

e ]

BX

slept in the ve-anda. An hour or hour-apd-a-half later, Bahelram

%
r.-

woke up at a so'nd “ike explosion of a cracker. He also heaxd

gt 1T " (Oh mother ). He then rushed towards

Niyogi ‘s cry “
Niyogi's roon e¢nd saw him writhing in bed. Niyogi was bleeilng

I TR

-

NI
sl

‘ from his backc, 'le was shifted to Sector 9 Hospital where Dr.C.énd;Q

Shekha; Ghos ("W73 ) found him dead.

PO

A' Al T e
v NTPE e e I FTTVEY
AR E Nt St S At o) LT

5, Dr.7.¢ ,Meshram (PW 75) conducted the postmortem oy
examination th:r morning and found gunsaot injuries on the }fﬁé;g
o8 NN <

upper and medi:' part of the left scapular region, There vere g {J 3
2R
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Sl

.the postmortem report Ex.P.176, Three of these ‘wounds were
RN W A

’:communiCating through the thoracic cavity, out of which one
STE

)‘rl\ G

T D ey

six entry wounds of gunshot as shown in the diagram ‘drawn in

”thad penetrated through and through the body of scapula bone.

G g lidag

“The remaining three had penetrated the scapular and para vertebzel

Nt b
“-‘n.l.

left upper pole of the ;

There were laceratlons on the
ety CLrny

';muacles.
luné with prolapse of left lung. Posterio part of pericardiun

j

REVRISLI BTV $

had a tear with massive haemppericardium.‘ ?here was a punctuzed !
o l".“x "'-".‘!'m o

wound on the left ventricle of the hcart. Niyogi had died as a |
| ]

result of these anti—mortem gun shot injuries.

$

6. Information about this attack on Niyogi was received {

.1 ;

on telephone at P.S.Bhilal Nagar by Sub—Inspector Dubey (pw 80). ;
L AN »

It was recorded in Roznamcha Sanha (copy Ex.P 194-A). Sub-Inopectr
Dubey and Inspector Tiwari (PW 173) immediately :eached the; f
residence of Niyogi where Sub-Inspedtor Dubey (Pw 80) recorded '
report Ex.P.156 of Bahelram in the form of DehaFi Nalishi. ’

F.I.R. Ex.P.195 was recorded on the basls of this Dehati Nalishi
This set the investigation in motion.

The offence was initially registered u/s 307 IPC which

N 7.
was later converted into one u/s 02 IPC., After the first day's

. ' [
proceedings in investigation by I.spector Tiwari (PW 173), ths

R ot T U

investigation was entrusted to Dy.S.P.ShrivM.G.Agarwal (Pw 182).
«as handed over to the C.E.I, -

» e,

-

But eventually the 1nveétigation
on 9-11-1991 and it was conductec by'R.S.Prasad (PW 192), the
(New Del t) S.I.C.-Z Ning.

then Deputy S.P,, C.B.I,

8. On completion of invasti gatioa a challan was put Jap

against the aforesaid 9 accused jpersons, and 1n due course, |

e . R Oy

accused No.6, 7 and 8 were acquiited while the remaining six!

were convicted for offences as described above, .

9. Accused Nos.5 & 6,namely, Moclchand Shah and Naveen
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- speeches against the industrialists.

Shah are real brothers while Accused No.1 Cnandrakant Shah is

- thelr step-brother, Moolchand Shah and Naveen Shah are Directors

of M/s Simplex Engg. and Foundgy  wWrks, which had two unit: at
Bhilai and one at Tedesra in Rajnandgaon. Accused Navegn Shiah

was Director of Simplex Castings. Anotner factory of this implex
group was known as Sangam Forgings. Accused Chandrakant Shah was
Director of Oswal Iron and Steel Pvt.Ltd, This company was ;u;pliei

material for cutting and processing froin the Simplex Castin;s.

10. The prosecution case is.that tne bulk of the work 3£

Oswal Iron Industries ruh by accused Chandrkant Shah came from,
the Simplex Castings. In the year 1991 the Simplex Group of "}

companiéowﬁas adversely affected on account of industrial unvéét.g
R

Consequently the work of Oswal Iron In:ustries also sufferudfa§7§f

P! L
nog

set-back.
v
11. The person who was behlind the gitations was Shancar

Guha Niyogi who had formed the Chattisgjarh Mukti Morcha ( M)
!

and organised the working class. Niyoci had shifted from Dal;i;
l?‘

Rajehara to Bhilail on the demand of the workers that he represent

their interests. R E

12, At Bhilai Niyogi toow up the leadership of the labou:’
instigating andgl

‘ movement. He organised Processions, Dharnas and madeéprovocative

Much of his activitieu were

_;"._

! directed against the Simplex Group of Companies and it was this ¥,
e

-group .which had retrenched the maximum number of workmen and£""§

3 paying them low wages. On Vishwakarma day on 17-9-1990 a huge ‘t
pnocession was taken out by CMM and CMSS raising slogans against‘
the simplex Group of Companies and other industrialists.’ rheﬁi. %

‘ procession was converted into a meeting which was also addressed

by Niyogi Demands of regularisation of labours and re-instate-

15 ment of dismissed employees were raised. A strike was goirng on ir

Simplex Castings Urla since 19- 12- 9¢0 under the leadersrip of

I




, fﬁffié" . (5)
o P . Niyogi. The workers were obstructed at the‘gate ‘and there was f;
Sy lot of slogan~raising so that police guard had to be posted in ;P

front of the gate of Simplex Castings, Urla (Pw 8), . ;

-'T.". L

13. Processions and meetings were held on a number of

DI AR

occaslions under the leadership of Niyogi durihg‘ﬁhe year 1990-91,
':A mammo th meeting was held in August,lqg},yhiohlﬂgs addressed by'gﬂ
Niyogi. " In this meeting Niyogi threatehed_ohag after 15th of
August the agitation will acquire norelggg:gyglyo torm, Such
activities continued throughout the month of August 1991. ¢#na .
in September 1991 Niyogi led a delegatlon to Delhi and met the

His Excellency Al
then/President of India Shri Venkatraman and other politlcal :

)

. {.

leaders., S T LS :;
S i "

14. According to the prosecution- Miyogi was arousing the
labour and was proving inconvenient to fhe “industries at Bhilad. i

Simplex group of industrics was the worat ‘hit’ by his activitizs,

and this provided the motive for his elimindtion. '
’ o : %

A S IR
15, Theprosecution story further goes thgt a strategy was

worked out at the house of accused Moolzhand Shah to exterminate *
.\ Niyogi and to contain CMM, The plan'ir*luded character assassi- ?-

N ,)\\
'y Ration, legal proceedings éhd other maripulations.

viG. The strategy was acted upon. Niyogi was incarcercted

etween February 1990 - 1991. A plan was also afoot to kill him¢”

A oonsoiracy for this purpose was hatched. Accused Nos,1,3 6 ¢ -}'

»,;").:

B S . . e .

’F?ﬁf dtte ~. . . Chandrakant Shah, Avadhesh Ral and Abhay Singh - went together
?éfpnvﬁﬁ; Y to Nepal.. to purchase fire-arms. Accused GQanprakash Mishra

sl was also associated with this plan and joined them at Nepal

where fire-arms were purchased.
' 1
! N

j . \
NS O 17. It is the prosecution case that the actual perpetratpr '
fitpd - of the crime of murder of Niyogi was the hired assassin.accuséd;L
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(6)

No.9-Paltan Mallsh alias Ravi. Although Paltan was a resident

o ;3?' _i . of village Nibahal in U,P,, he was currently residing at Bhilai

Yo _where he had a cycle-répairing shop. He had absconded after .
the incident and was later arrested by Juresh Sharma, Master
Warrant, Indlan Airforce, u/s 25 Arms Act, Official Secrets Act,
and Motor Vehicles Act. He was handed over to the police at |
P,S.Cantonment, GCorakhpur in U,P, On interrogation by the police
his true identity was revealed.. And on his information, one

- foreign made revolver, one country-made pistol and a cloth belt
with 13 cartridges of 12 bore and 6 of w38 bore were recovered

1 burried
from his father's house/under ground. Two of these cartridges

" were of L.G,make. ‘Information supplied by him also led tc the K
recovery of a red coloured Suzuki motor-cycle from the house-ofﬂf
HSatyaprakash (PW 105) in village Chainpur. On expert examinaﬁion

‘)1t was found that L.G. Cartridges of 12 bore could be fired £rom

this countrymade pistol After test Zire and detailed exaninae

I 'tion,‘the ballistics expert recorded his opinion that the three .

. pellets which were removed from the kody of Niyogl were firbd

1 Ce ST

“ from this countrymade pistol. ??:,;

a4
R

'
K ] PRI I [ I O} ” Y \‘ trige, N o ‘ L ,.; .
. " Toe . " -, Ee

_— ;o 18, It 1s also alleged that while he was a fugitive froﬁ'f{

R S . I
L oot

alaw, accused Paltan had confessed to Satya Prakash (PW 104).
Vishambhar Sahani (Pw 124) .and Keshnath that he had killed

Niyogi ‘4n complicity with Gyan Prakash and otherg.

eoerle coew o s
l .
N T 19. Prosecution also relied on recovery of certain

el

e . ST CE R,
ST RL PV .8 Y

[ : ,articles from the house of accused persons on search being

’

T sy Made on different dates. It was also alleged that“aftgr thi?‘f

iy ¢ Vil

: different hotels at different places under different nanes'

\’Uu L.UJQC 20.. Accused Avdhesh Ral was ar assoclate gf Gyan Prakash
‘ . L K

fiaa Jael

.‘r‘Mishra. After Niyogi murder, accused Avdhesh Ral was given a

’) )' -

contract of cycle-stand on the recommendation of Prabhu Nath ~

-1
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- Mishra, elder brother of accused Gyan Prakash Mishra. The income

_Shah was the Director of Simpley Gioup of Industries. Accused

I

‘Naveen Shah was the Director of Simplex Lastings. Accused Chandra:

' ‘ I

(7))

R e

 from this cycle stand was deposited in the account of Gyan Prakash.,

C-
Y,
v

21, Gyan Prakash and Abhay Singh also absconded to Pachmarhi

on 4-10-1991,

22, The prosecution examined as many as 192 witnesses, tneir R

evidence running'in nearly 500 pages. As many as 455 documents R ;
: R o
were proved by the prosecution, besides 69 others of defence, c
SN

The trial Court considered the evidence in detall and held the

following facts and circumstances proved s

(A) Simplex Group of Industries had‘various Units. Moo]chandfi¥

ot ~

kant Shah was Director of Oswal Iron and Steel Pvt Ltd, Most: cf ;~t

the materlals for cutting and pxocessing was supplied to Oswal

Iron and Steel Company by Simplex Castings. . A

(B) It was also found that Siwplex Group of Industgies 1ad

retrenched the maximum nuiber ol workers, and their wage level was

3
also low. , %ﬁi
>;$C): Chattisgarh Muk t1 Mércha had taken up the cause of ‘ ??'
_labeurErs. Number of processions Dharnas and meetings were ;ﬂk
belng ;rganised. The agitations were mainly directed againct o
Simplex Group of Industries, as is evident from the'numerous .

H

reports made to the Police, which were recorded in the Roznamchasﬁ'
proved by S.L.Salam (PW 7). On 17-9-90 a large procession was
taken out by the CMM in which slogans were being ralsed against

the Simplex Company also. The procession ended up in a meeting

in which provocative speechrwas given by Niyogi.

(D) Salam (PW 7) proved activities of Niyogi who was

organising demonstrations and processions and was Basing




Y Ve
- ﬁ/&?, (8)

Wl o ’ .
?SW’ ;@“' provocative speeches. On 14~11-1990 prohibitory order u/s 144

£ B"( Iy ’ . ) !
?&;\\f‘ Cr.P.C, was imposed restricting gatherlng of persons at the gates

of Simplex Industrics,
(E) On 15-11-90 Niyogl addressed = meeting of workers and
i specifically mentioned the Simplex Group as the industry aqgalnst
T which the agitation was directed. He threatened that the factoryJ‘

would be closed unless Moolchand Shah and Naveen Shah came tc

him for talks.

. (F) Salam's evidence shows that Niyogi was incessantly
indulging in Dharnas and provocative speeches. On 15-8-91

there was a massive procession and Dharna in front of Simplex

gate where Niyogl made a provocative speech, On 28-8«91 a

R R

e procession was organised against Mcolchand Shah (Acc&ied No,. 5)

and Kailash Patl Kedia. s .

(G) Sub-Inspector Parmeshwar (PW 8) has proved Ex,P.,51 '
which 1s a complaint sent by 'Simplex Castings to Station House e

Officer Urla complaining that Niyogi was giving provocative B

* i
st @

: speeches at the gate of the factory where the workers had gone ! -

on strike froml8th December 1990. This complaint also mentioned

that striking labourers had pgt up a Pandal outside the gate of

-'_‘I'-:':'.‘{l" .-

the factory and prevented persons entering the factory gate.ifl
On the request of Simplex management, police guard was prcvided.
. v l" i N
(H) Sub-Inspector Vishwanath Prasad Banjari (PW 9) al:o PE

. out
speaks about the procession taken/by the CMM,

(1) Sudha Bharadwaj (PW 15) dnd Dr.Gun (PW 16) have also .

spoken about the movement started by Niyogi,and it appears f!Om f

thelr statements that the agitation was directed particularly

. t

-

against the Simplex Group.

. oae-

(J) Labour Commissioner R.G.Pandey (PW 65) stated that




(9)

L L Rt
’ o b

" he had received the demand letters of CMﬁjl'ggé;ggg}e, there was 1
#ﬁhrest in ce:tain industriés includithgiépiE;?éggt&ngs. He had ‘;J
Tzcalled a number of meetihgslin whichiggévfgaas%élgiistslalways §;~
remained absent, e e \ iv
G Ll 1fatha ;L‘g

(X) Relying on the statement onBasant,Kumar,Sahu‘{Pw 14) Ei::

) w
..,.and Ganesh Ram Choudhary (PW 22) the trial Court, held that maximumy

Teg-n
1}

RS R s
PR W

number of employees were retrenched from the Simplex Group of

Industries, and workers were clwmaur;ng,fqr rein;tatement.

it :
(L) The trial Court also found/proved that the Simplex s

Engineering and Foundary Works had filed <ivil suits for . ff
injunction against the respondents including Niyogi and CMM

for restraining them from carrying out any demonstration, Gherao fff

or slogan shouting within 200 meters of the gate of the factoryf
Ex,P.32 1s the c.py of the plaint relating to Siméiex Engineering~;?
o Unit No. 2, aﬁd Ex.P.33 is the copy of the pétitionlubder Order 39 -
N | Rﬁle 1 & 2 of the Code of Civil Proucedure. Ex,P.35 and Ex.P.36 -
are the copies of plaint and injunction‘apQILCatioﬁ by Simplex

Engineering & Foundary Works Unit No.1l. In all these documents

it was averred by the plaintiffs that they were suffering loss ??f

ﬁ.ff?faf-lacs of rupees on account of thc illegal activities of the
-. ".\ e ) B :

-

- .

defendants.

. ‘_’al".:
SR ' b RN
(M) |iThe trial Court found that evidence on record established;:.

c-‘

il that thé Simplex Croup of Industries wéS the most adversely ‘-
Vi \.,4?_.‘.'—. . ,', . . L L TR ) _‘
"R VﬁgfifQEEected by the agitation of workers which was instigated by a
o W A 2 é"’; —_.;.-“',* . . - ‘. ','

T eNiyogi

(N) It was also found proved that in 1991, .Niyogi had started}f‘
receiving threats from the industrialists., Some of the workers 6£‘jﬁ

!

CMM were being attacked.

(o) On 27-9-1991. Narendra Kumar Singh (PW 71 ) met Niyogi.

at Durg, On that occasion Njiyogi told him that the industrialists ' .




\\ ( 10)

’

ﬁere intimidating and assaulting his workers. He also told him

f'?fhat the industrialists had formed thei: own private army and

, used their Gundas to crush the workers' agitation, NI?ogi added
R that the Shashs of Simblex, and Kedlia, wanted to get him killed,
Later the same night, Niyogl re-iterated his apprehensions £rom
the Shahs of Simplex, and Kedia, at the dinner in Piccadilly Hotel
at Raipur with Narendra Kumar Singh (PW 71) and Rajendra Kuwaai

Sayal (Pw 70)'

(p) In his representation Ex.P.62 to the President of India

b also, he complained that industrialists were trying to break the
workers' organisation, and there was danger to life and limb of

tﬁe workers and their leaders, ' i

(Q) Niyogi had also expréssed this apprehension to hds wif&
Asha Niyogi (PW 68), his daughter Kranti Guha Niyégi (PW 67) and
Dr.Gun (PW 16). All these three witnesses stated about a cassette
Art.C in which Niyogi had recorded his message. This messcge @;é%

transcribed by Sudha Bharadwaj (PW 15). Ex.P.101 is that :{;éf
Qf ' : tranaétiﬁtion. This too recdrds apprehension of life from .

the iﬁdustrialiats. Simplex Group of Industries was particularly

'1f k ' mentianed'in this recorded cassette, in which Moolchand Shah was
:ﬁ ' : personally named. {
v, -
i " . (R) ' The prosecution has also proved the letter Ex.P,103
ﬁg o recei&edlby ﬁost in the name of Niyogi in which he was fore-warned

i . about ‘the conspiracy to kill him. In this letter Chandrakant Shah

'RE Sty Y,

o . ' 'was named as the master-mind to whom the work of Niyogi's

elimination had been entrusted by the Simplex Group.

"’é . e

R
Jall Durg on different occasions and for different periods bet%een*
{ o CE AR . B

Sasr

)
R /
, }

“Re ws 0 077 (8) iV The trial Court held on the basis of certificate Ex.P.155.\
¢+ .. that-“accused No.2 Gyan Prakash Mishra and accused No.3 Avadhesh ;.. -

i ' Rai also had criminal history and had been confined in District. : :
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fﬁhqpse of Chandrakant Shah a ?umber of arcicles were seized as per

. 4
'qe£z re memo Ex.P,393, This long list included bills of hota.

_the

( 11)

|
the y=ars 1985 and Oct.1991. Accused Paltan had also remained in'

this jail four times between Oct.1986 and March 1991,and for a, -

few months in 1988, all thrée of them were together in this jail.

(T) It was also found that somctime before the murder of
Niyogil, accused No.9 Paltan had forcibly occupied yr.No,F-6
Camp 1 Bhilai in the neighbourhood ¢f Krishna Kumar (P4 42).

The quarterlof accused Abhay Singh wias also close by. avadhesh -

Rai and Gyan Prakash also lived in Camp No,1. .

(U)‘ It was also found that accused Chandrakant Shah, »d

-Gyanprakash Mishra and Avadhesh Rai had gone together to

Nepal in March 1991.

(v) After the murder of Niyogi, accuséd Paltan and ,
4

Chandrakant Shah absconded from Bhilai. Accused Gyanprakash
and Abhay Singh also left Bhilai for Pachmarhi and accused
Abhay Singh did not return back., He was eventually arrested

from his hometown Gagipur in U.P. on 17-11-91.

(w) The Court also relied on the evtdenge of search and

- persons. .
seizure in the houses and offices of accused{ On the search ol

i

v

AR

Ye%ib% Pagoda Nepal. A bill of Provisioral Stores Madhuwan «f

’ﬂéﬁal‘was also seized, being Ex.P.393A. At the back of this bill
.,’)' J .; ' .

akes and prices of some guns and pistols were recorded.
. %

I e
T (x) In the search of his office in Akash Ganga Complex

from where accused Chandrakant Shah iookéd after hils property
dealing work, pleces of a letter purporting to be written by‘
accused ﬁo.Z Gyan Prakash to Accused No.6 Naveen Shah, were
seized vide seizure memo Ex,.P.2397. These torn pieées were pa;ted

together and the letter was marked Ex.P.2378, which, when

translated in English, reads as follows i

-.02
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" Respected Naveen Bhaiji,

Pranam. As you had said the work has been
got done. I had taken 20 thousand rupees from
Devendra Patni and had given to him. You gi?e
him.this money. Rest on meeting.

Your Younger brother

Gyan Mishra."

Seizure of this letter has been mentioned in the Malkhana
Register Ex,P.455, The trial Court took this letter to be
a confessional statement of Gyan Prakash to the commissisn

of the crime on the previous night.

i

- (Y)  Triloknath Pandit (PW 176) was the Assistant Accountant
in Oswal Iron and Steel Company. He had deposed that accused
Chandrakant Shah had stopped coming to this factory since 2ne '

month or one-and-half-month before 27-10-1991.

(2) The tpial Court also found that Chandrkant Shah had
absconded from Bhilail within a week of the murder and was
staying at different hotels at different places, sometime

under assumed names.
;
. 4
(AA) Search of the house of accused Moolchand 8elivered a

confidential note about Niyogi, which is marked as Ex.P,261.

Fly

This is in the nature of a master strategy plan to destroy
Niyogi's influence. A number of paper cuttings alongwith a

list of cases pending against Niyogi and -his associates, were

.also seized as per seizure memo Ex,P,281. Search was also made

at the office of accused Moolchand Shah at Sihplex Englueering
and Founday Works, and a number of documents including a half-
written letter addressed to Home Mirister about Niyogi-lLx,P,116-

waere selzed vide selzure memo Lx.P, :99,
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(BB) Searcﬁ of house of Gyanprakash produced an application
written by Chandrakant Shah to I.G.Police on 3-~7-1988 requesting
him to free Gyan Prakash from charge under TADA, Ex.P,295 is the
copy of order of the TADA Court dated 11-8-1988 releasing him and

others on bail.,

(CC)  In the secarch of house of accused Abhay Singh diary
Ex.P71 was recovered in which registration number of Niyogi's
jeep was written. A News Paper Ex.P,126 addressed to Simplex

Castings was also recovered from his house.

-(DD) After the murder of Wiyoyl accused Avadhesh Rai’ took a
‘contract of cycle stand at the rate of ,25000/- per month which
had earlier been contracted out for gs.15000/~ per month. *The
earnings from this cyclestand were being'dep»sited in the

Syndicate Bank acocount of accused Gyanprakasit Mishra.

(EE) As agailnst asccused No,9 Paltan Mall.h the prosecution

had adduced evidence about his disclosure st .tement leading

. to recovery of a country-mmade Katta, a forel .n wmade revolver,

7ahdxi3 cartridges ot 12 bore; of which two w~'re L.G.,Cartridges.

Six more cartridges of .38 bore were also re:overed on the basis
. i 1

of his information recorded in kx,P,285. 1» se articles were

buried in 4 corner of the houze of his fatlhe. wrapped Lo a

polythene bag., The evidence of ballistics expert Roop Singh

(PW 159) .was that the L,G.cartridges of 12 bcre could be fired

from the country-made pistol Article W 1 which was recovered

' accused .
at the instance of/Paltan. He also found that pellets extracted
from Niyogi's body had come from firing 12 bare L.G.cartridges.
He hlsdo found that these pellets were fired Ifrom the 12 bore
country-made pistol Art.W 1. His reports arc Ex.P,398 and 3
Ex.P.399, The trial Court found the evidence of recovery giveﬁ

by. P4 104 Dinesh Baloni and S.H.O0.Mishra (PW 125) to be'reliable.
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Expert evidence of Roop Singh (PW 1%9) was al:o believed.

(FF) A red coloured motor cycle was arso recovered on
information given by this accused, This recovery wae made
from the house of Satya Prakash (PW 105) who is admittedly
related tolPaltan. The chasis and engine numbers of this

vehicle had been erased.

(GG) The trial Court was also impressed by the evidence
of Zakayuddin (PW 61) and Nuruddin (PW 66), and held it proved
that on 14-9-91'one'B.K.Singﬁ had purchased a sidgle barrel gun
and 5 cartridges on his own liéence, and 3 L.G.cartridges and
10 shot cartridges on the licence of Satya Narayan Singh.‘
Nuruddin (PW 66) aléo deposed that B.K.Singh was accompanied By

accused Paltan.

(HH) The trial Court also found it proved that E8e accused

Paltan confessed before Satyaprakash (PW 105) that he alongwith

.Cyanprakash murdered Niyoyd with a country-made pistol whlle he

was sleeping, and that accused Moolchand, Naveen Shah and Chandra
kant Shah had colleborated with them, adding that he ccmmitted

this crime for money.
;
(II) Confession was also made by him before Visambhar Sahni

(PW 124) in Nepal that on the instructions of persons of Simplex

company, he alongwith Gyanprakash Mishra Murdered Shankar Guha

Niyogi.

23, On the basis of the above facts and circumstances
the trial Court held that there was sufficient evidence about
conspiracy between accused ChandrakantIShah; Gyan Prakash,
Avadhesh Rai, Abhay Singh and Moolchand Shah, and the object
of the criminal obnspiracy was murder of N{yogi. Accused

Paltan Mallah was hired for this purpose. PRaltan shot Niyogi
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dead that night and fled to U.,P. on his motor-cycle. The trial
Court acquitted Naveen Shah, Chandra Baksh and Baidev Sa?gh for
want of evidence, and convicted accused Paltan under secgion 302

'

IPC, and the remaining five uv/s 302 read with section 120-B IPC,

24, Senior Advocates Shri V,R.Manohar, Shri Rajendra Singh,
. Advocates

Shri S.C.Datt, and Shri Surendra Singh, and/Shri M.D.Dhote, and /
representing different accused/appellants in different appeals,
advanced elaborate arguments bcfore us. Shrd Surendra Singh
was appointed amicus curiea by this Court for accused Paltan.
The correctness of the findings and conclusions arrived at by the
trial Court were vehemently challenged Ly them all, They have all
argued that there was no evidence of conspiracy, nor was there
any legal evidence to prove that accused Paltan committed the
murder, much less that this was done in pursuance of the
conspiracy. Their contentions were that the prosecution failed
to prove that the Simplex group of Companies, or any of the
accused, had any motive to eliminate Niyogi, The Roznamchas

and reports proved by the prosecution only go to show that

there were agitations and Dharnas led by Niyogi, But that is

- a.normal phenomenon everywhere where labours are employed in

factories and industries.

-
e

25, On behalf of accused Chandrakant Shah, it was particu.

larly argued that there was no evidence to prove that his factory,

the Oswal Industry, was affected on account of strike in the
Simplex Conipany, Moreover, there was no cogent evidence that any
strike was actually going on. It wa5 pointed out that Pradeep
Kumar Sural (PW 133) himself admitted thét the production in
Simplex Cast}ngs was not affected by any strike by the workers,
bccaﬁse the labourers were procured through the Industrial La#our
Welfare Co~operative Society. Had produétion really suffered}

i

this could have been proved from the records of the Simplex !
Castings. The trial Court has referred to the vague statement

Sirl U, Awasthy . ¢

P Ladih " Rid
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of Trilokinath Pandit (PW 176) that abuut 1% months prior to
27-10-91, the supply of scrap from the Simplex Castings was f.“
reduced resulting in the closure of the .»>mpany. But as againsﬁ
his testimony, four wituesses, K.S.Bhati: (PW 2&), Atul” Chendra
Pal (PW 31), K.C.Mary (2w 32) and Achamm:; ‘'~rgese (PW 33),vho
were all employees of M/s. Oswal Iron arl S. el Company at the:
relevant time have admnitted that thls company .»ad never clc sed
down for want of materizl. These vitnesses hate -lso proved the
job registers of this company and they have su2xces:.“:lly shown
that there was népﬁarth of work in this compary during the years
1990 to 1992, It was also argued that “handrakant Shah's visit.
to Nepal was entirely innocuous., He does not deny visiting‘Nepal
with his friends, But that trip was a Pilgrimage to the faéous
temple of.PashUpatinath. There was nothing to sugggzz.that an3 
criminal conspiracy was brewing between them, The allegatioﬁ
that fire-arms were purchased by them during this visit in Marqy,'
1991, has not been proved. This allegation is bas#d on the
scribling on the back of the cash memo of Madhuwan, Kathmandu, .
6arked Ex.P.393 (A), mentioning the names of some ruans and pis;#jr
alongwith their price, It is very sigynificant to nite that all:
these weapons were of foreign make. But according to the
prosecution story itself, a céuntry-made plstol was used in

this crime and not any sophiéticatéd foreign-made weapon.

Therefore, this circumstance does not help the prosecution.

26.  About the slip of paper Ex.P.239 on which the car and
jeep numbers were written, which was allegedly recovered from
his office, it 1s sald that the jeep was registered in the name o:
CMM while the car was registered in the name of Dr,Gun although

4

v
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% it was being used by Niyogi. <The tiial Court treated this too

‘ as an incriminating circumstance against this accused Chandraka'it
Shah. But no adverse inference can be drawn from the recovery q"
this slip, speclally when the accused was not afforded an

opportunity to explain this circumstance under section 313 Cr,? C,

27. Recovery of the letter Ex,P.298, torn 1into pleces, from
the office of Chandrakant Shah was vehemently denled. It was
highly unlikely that a slip of paper addressed to accused Naveen
‘Shah allegedly written by Gyan Prakash on 28-9-91 should be found
' . = although torn into pleces - 2% months' later lying in a cornér

of an open cupboard. If it was an important document which was
to be preserved, then it would not have been torn into pleced.
The'wrapping of these pieces in a news-paper, makes the recovery

atill more mysterious.

28, Objection was also taken that acrused Chandrakant Shah

. = Oas\pot qﬁestioned specifically about this recovery, and had wo
", ,ﬂ\ﬂ‘?—{.’,
qbp(behQity of affordlng an explanation.

]

L 29, This letter Ex,P. 298‘was a subject matter of azﬁumen:
’?~»on beha’f of all the accused, and particularly Gyan Prakash.
s y44u~“pdfakant and Naveen Shah. It was argued that Fyan Prakash’
had denied having written any such letter to Naveen Shah,

And Devendra Jain (PW 158) who is supposed to have carried
this letter to Akash Ganga Complex and delivered it to accused
Chandrakant Shah, stoutly denied this fact in his statement,
The resuit was that he was declared hostile., He denied that

he had paid any money to Gyan Prakash. It was argued that

’
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this document Ex,P,298 was a very crude éttempt at concocting

‘false evidence against this accucsed,

30. It was glso urged on behalf of the accused persons

that Devendra Jain (PW 158) having turned hostile, there was

no basis for the letter Ex.P;298 being interpreted in the manne.

done by the trial Court. Even assuming that accused Gyen Praka:

wrote this leqter‘to accused Naveen Shah, a simple reading of ¢t

letter does not make it clear as to what work it referred to, fi.

which payment was to be made, After all, they were, businessmen
- and there may be any number of trahsactions involving payment o

money. This letter, torn into pleces, was innocuous. If.ggggn“

letter really related to the murder of Niyogi, the accused aoul

not have committed this utter folly of preserving it with them

for the benefit of the investigating agency.

31, Regarding abt'sconsion of accused Chandrakant Shah, this
accused has admitted in his examination under section 313 Cr.P.(
.that he had gone out and Had stayed at different &btels at
different places. But this absence from home cannot be called.
absoqnsion, argued his learned counsel. This accused Chandrakan’
Shah had applied for grant o? anticipatory bail, and thzre was,
nothing unusual in his a;temét at avoiding confrontation with
the police, in the background of their reputation of using

third-degree methods,

: 3e. Regarding apprehensions of Niyogi which he had expfesse
in his diary and the recorded statem~nt (transcription Ex,P,101;.
even Sssuming the deceased had made one, the allcgations made by
him were of a vague and general nature., He says that the
industrialists of Bhilai had collected Gundas who were attacking
the union leaderé, that people of Simplex (Simpléx Ke Loag) were¢

causing trouble, specially Moolchand who had collected criminals.

Raghunath Mishra has also been referred, whose brother, presumak.
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A Gyan Prakash, is also called a Gunda, whose attempt was that Lo
some untoward incident should happen. This transuription further, |

refers to Kediya as a cunning man, adding that Moolchand and

Kediya were the.only two persons behind the conspdiracy.

33. It was argued that such vague apprehensions expressed
against the industrialists in general, and Moolchand and Kediya
in particular, & not constitute a circumstance indicating the
complicity of these accused persons in the crime committed against<
Niyogi, " At most, it could constitute a link in the chein of
circumstances, had those circumstances been sufficient to point
£o the gquilt of the accused persons. But, it was arguead, that
such was not the case here. The same criticism was levelled
against oral evidence of Rajendra Sayal regarding Niyogi's

apprehensions from the industrialigts of Bhilai in general,

and the Simplex Group in particular.

34. The attempt of the prosecution to adduce evidence of

extra judicial oral confgssion of accusnd Paltan implicating

Chandrakant. Shali, Gyan Prakash, Moolchand and Naveen Shah also
. It was argued that

came under severe criticiwn./’the first witness on this point

.y ,
’ was Satya Prakash (PW 105). He lives in village Chainpur in
- 4
u ? L Distr%ct Gorakhpur whille accused Paltan is a resident of village
AR ST :
- .. Nibahl in District Devaria, 35-40 Kms away. The relatilonship
\\'. -

;;.ﬁ':}~;455/50 distant that accused Paltan's elder cousin.sister was

R

married to elder brother of this witness. This witness says

that accused Paltan had come to meet him at Chainpur In the
. fifst week of October 1991, He stayed there for a couple of
days and then went away:. Later on towards the end of November,
Paltan séayed at a nearby place in Barhalganj where he was
\ being treated for some injuries susta}ned in an accilent,

Satya Prakash sometimes went to see Paltan at Barhalganj.

And during one such visit, Paltan is supposed to have confided
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4 . .
Y in Satya Prakash that he had murdered Shunkar Guha Niyogi of
r( Pl . )
g @ DRI Bhilai, and that his associates were Gyan Prakash, Moolchand,.
P N “f‘;f,‘
o Naveen Shah and Chandrakant. It is argued that Satya Prakash

was a got up witrniess. It was not natural that Paltan~ should
voluntarily declare his crime to this man, who, the record show.
was much younger to the accused and was not a memser of his fami
or a close friend., It is also unbelievable that S:tya Prakash
remembered in detail not only the full naﬁe of the victim, bu£

also that of four assoclates of Paltan, who were all total

strangers to him, It is alsd siynificant to note that Satya

Prakash was questioned by the police at the time of recovery of

the motor-cycle from his house ou 21-8-«1993, But he did n?t the .
speak aboul the contfesslon made to him, It was much later that
he spoke about this confession before the CBI at Delhi. This
witness adinitted that he was infop 1 in the S.P.Office at Delh}
that it was an offence to harbour a criminal. It is argued tha:
Satya Pfakash was foréed to make a false statement about this
~confession of accused Paltan uader threat of prosecution by thg
C.B.I. for harbouring a crlminal. ,5
3%. The other witness of confession was Vishambhar‘Prasad;
Sahani (PW 124). He was a tgtal stranger to accused Paltan,
This man was the brother-in-law pﬁ the brother-in-law of Satya
Prakash (PW 105) and had met him for the first time. It was not
‘natural for any one to confess a crime like murder unnecessa#ily
to such a stranger . And 1t was lmpossible for this stranger to
recollect the names of Simplex Company and Gyan Prakash who had
engagéd him to murder Shankar Guha Niyogi, This man also did
nothing to inform the police about this criminal. The learned
. counsel argued that this witness has been totally exposed in

cross-gxaminatidn (para~10 PW 124) because he insists that the
CBI had approached him within 1); months of the visit of accused

Paltan, and not 1% years later. That would take the alleged

Yo
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confession to the year 1993, and no! Dec.1991, because, it was

argued, the CBI recorded his statemcnt in Septémber 1993,

36, About the abandoned Tempo ‘i'rax alsb 1t was argued
that ﬁhere was no evidence to show Lhlat accused Chandrakant
Shah had left Bhilai in this motor ~ehicle, which was registered
in the name of Oswal Iron and Steel Cowpai.y, and not in the

personal name of Chandrakant Shah.

37, About accused No.2 Gyan Pr.kash, it was pointed out
during arqguments that the only evidi:nce against him was that
he way a friend of Chandrakant Shah and had accompanied him
‘to Nepal, and that Niyogi had mentioned his name in hi; diary.
The fact that he had gone to Pachmarhi on 4-10-91 with his
friend accused Abhay Singh did not militate against his innocence,

The criticism about extra judicial confession and letter Ex,P.,298

hasAalready been referred to earlier. Jt was argued that there
-was no evidence of conspiracy, and nothing to conitect him with

this crime,

18, For accused No,3 Avadhesh Rai and accused No.4 Abhay Singh

alao it was argued that the facts that they had acoompanied accused .
.Chandrakant Shah to Nepal, and thdt Abhay Singh went to Pachmarhi
~ﬁ(wi Gyan Prakash on 4-10-91 and was arrested at his home town

'é/gpur in U,P,, that his name appeared in the diary of Niyogi,
that Avadhesh Ral took a contract of cycle stand on 30-9-91 for
Rs. 25,000/~, that a news-paper was seized from the Bouse af Abhay
Singh which had been despatched to the adéress of Simplex Castihg
and ‘Engy.works, were not such that they could constitute evidence
of consbiracy. o -

39. About Moolchand Shah accused No.5 also. it was argued:
that the evidence given by the police officers of Janul, Lal Bagh.

Bhilaili and Urla Chowki coupled with the various Roznamcha reports
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that they have proved, as well as the copies of plaints, injunctic
applications and copies of order-shects marked Ex.P.32 to P.137,

only show that Niyogi was creating trc .ble for the Simplex Group

of Industries, It.als: shows that »:cused Moolchand was resisting

him in a iawful manner by starting fegal proceedings. The

confidentiaf note Ex,P. 261 found at Modlchard's place reaffirm§
that an action plan was being prepe.;ed to tave steps to curtail
the influence of Niyogi. A perusal oi this Jocument shows tnat

it was planned that the action should not be hasty, that rival

trade unions should be given import.i.ce, that the criminal cases

- pending against Niyogl in different gorurts be pursued, that the
financial sources of Niyogli be seale., and that his foreignllink
be traced and published. It was urgufl that even 1f this document
be taken to have been prepafed by accu<2d Moolchand, it only‘shdws
that what was cont mplated was to subdi. Niyogi'by lawful neans.
The inference that the plan was to kil :'m, canrot be drawn on
the basis of this document, A . ist o’ 32 ses Ex.P,262 ruccvered
from the house of Moolchand' goe: to frther ~»-affirm that the
action plan was being acted upon. T1iis too ri'es out that threre
was a scheme to physically eliminate iim, If the inéustry under
Moolchénd Shah was suffering ipy losses on acoount of the trade -
union movement led by Niyogi,_kbolchand Shah was prepared to face

the challenée within the permissible‘limits of Yaw.

40. The incomplete letter Ex.P.116 addressed to Home M%éistgr
Kéilgsh Chwla against Niyogi's activities, also shcﬁﬁ,thaﬁ ehe
Mooléhand was prepared to combat at the political level also,
‘These documents do not show that murder of Niyogi was there in

the mind of Moolchand,

41. As for various pamphelets, newspaper cuttings about
\ Niyogi, there was nothing unusual that Moolchand should keep

track of what was sald about Niyog. during his life-time, aad
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what the newspaper said about Niyogi's murder. This can hardly
be called an incriminating circumstance against tloolchand. And
aboug extravjudicial confession, the contention has already been

referred to above.

43, On behalf of accused Paltan it was argued that he had
nothing to do w;th this crime, and ﬁas been made a scapegoat by
the police., As stated by hiwm: u/s 313 Cr,P,C., after his release
from jail in Méy 1991 in the theft case filed by the police
against him, he had gone to his brother's house at Bombay, 2nd
apout s months later, he went to village Nibahi and staycd there,
He left this village in Oct, 1991 when he learnt that the.Rudrapur

police was searching for_him.

|
43. There is no evidence to show that accused Paltan was

in Bhilai when the murder took place. There 1s no evidence to
prove that he ever rode a red motor-cycle. Several witnesses o
were examined to show that accused Paltan had taken f:icible !
possession of Qr.No,6F Camp 1, Bhilai and accused Abhay Singh

and Gyan Prakash were his neighbours. But except Krishna Kumar ,
(Pw 42), all others,'namely, Mithoolal .PW 40), Yashwant Kumar e
(PW 41 ) énd Ashit Kumar (PW f43) have ail denied it. They have
specifically stated that Qr.No.F 6 was unoccupied and it used

to be locked. Only Krishna Kumar (PW 42) says that he had seen

Paltan living in Qr.No.G F, and that-he liad a motor-cycle with

him. But -even he claims to have seen hi - about one month before ‘
Niyogi's murder. In cross-examination this witness makes iz ' ?5
. . e

more specific saying that he had last seen Paltan inthie house ' %
@

a month or two before Niyogi's murder. He also contradicted

«

himéeif from the statewent vw/s 161 Cr,P,C. - Ex.D.15 =wherein
he had stated that Paltan used to be seen at night. It was

argued that Krishna Kumar (PW 4?)was not a witness of truth

(jrEo
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LR -7~ - . and he should not be believed in the face of evidence to the
\5\_"455“ contrary given by Mitthoolal (PW 40), Yashwant Kumar (Pw 41)

and Asit Kumar (PW 43), But even if Krishna Kumar was”speaking,
last .
the truth, he too/saw Paltan WB3® one or two months before the °

murder. This evidence does not help the prosecution.

4. Reshambai (PW 51) is the woman with whom Paltan 1lived

at Bhilal, This witness also says that a couple of months befort
- thig incident Paltan had gone to Bombay. Thus, prosecution has

failed to establish that Paltan‘waS’at Bhilal at the time of thét 
incident. There is no evidence to connect him with the nbtof )
!

cycle which the police eventually seized from the house of

Satyaprakash. . A\ IS

4. The prosecution against Paltan is based'méinly on his
discovery statement Ex.P,285. It was argued that this menorandum;;
cum-selizure memo was a concocted dcument and was prepared at onei
sitting, and also that it d4id not lead to any discovery. Accused
Paltan did not possess any fire-arms and none was used ty him.

46 - The criticism of evidence gf extra judicial confession
has already béen mentioned 1n garasjz gfszhis judgment end need
not be repeated here, It was further argued that even if it be
found that a country-made pistol, a foreign-made revolver and
cartridges, etc. were recovered on the information given by the
acéused, even then this accused cannot be convicted for murder
on the basis of this scanty evidence. The dictatorial statement
of'experé witness Roopsingh (PW 159) that the pellets recovered
from the body of piyogi was fired from this country-made pistol
marked W 1, has no legs to stand. He has not recorded any
reasons for arriving at this finding. Dr.Roop Singh (PW 159)

f}&ﬁ merely conducted microscoplc examinction., Photographs were not
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taken. It Qas also argued that this country-made pistol being
of smooth bore, the pellets would not carry any tell-tale marks
for matching with the firearm. It was argued that the report
9f Roopsingh was lnfluenced by the statement in the letter

sent by CBI while sending these artlcles for examinatigho

that Niyogl was murdered by firing from thié country-made
pistol, andlthat the three pellets sent for examination were

recovered from the body of Niyogdi.

47. In short, it was urged on behalf of the convicted
accused persons that the findings of the trial Court ,are not
correct and thelr convictions cannot be sustained. All of

them therefore deserve to be acquitted.
i
48. The acquitted accused persons supported the findings

relating to them and urged that the State appeal be dismissed.,

' -h
40, Shri K.G.,Kannabaram, Senior Advocate with Dr.Shri Sures
and Shri Saxena

lfor CBI also took us through the evidence on record. He argued

that from the testimony of Sub-Inspector P,C.,Tiwari (PW 3),

Inspector Suresh Sen (PW 6), Town Inspector Salam (PW 7),

\nspector Parmeshwar (PW B), Sub-Inspector Banjare (PW 9),.
Bmar F Bhuahan Pandey (PW 57) and Rajendra Sayal (PW 70) it is
goﬂctusively proved that workers of Simplex Engineering and
gﬂﬁdry Works were carrying out agitation under the leadership

of Niyogl. Niyogl was raising demands of re-instatement of

dismissed employees and regularisation of workers and was
delivering provocative speeches against the employers. Some
of the workers of CMM had been assaulted and a prohibitory
. order under section 144 Cr.P.C, was imposed against Niyogi

1
and his associlates.

50, The learned. counsel for the CBI urged that the
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conclusilons drawn by the trial Court about Moolchand Shah,
Cﬁandrakant Shah becoming desperate due to loss suffered by
the Simplex Group of Industries on account of the labour
movement conducted by Niyogi, was well founded. The ‘counsel
for CBI strongly supported the findings of the trial Court
about conspirécy urging that the trip to Nepal by accused
Chandrakant Shah, Gyanprakash Mishra, Avadhesh Rai and Abhay
Singh Eoupled with the circumstances discussed by the learned
trial Court led to the inference that the object of the trip
was to purchase firearm. Reference was made in detafl to the
various recoveries made from the houses of the accused persons,
purchase of ammunition and accused Ugldev; presence at the time
of purchase,the evidence of recovery of weapons at the instance
of Paltan and the opinion of bal}istjcs.,.expert that the crime
pellets were fired from the country-made pistol.Art.x 2, recovere ,
at the instance of accused Paltan. Evidence of extra judicial
confession and the ciréumstances under which accused Paltan was
arrested, as well as abscoﬁsiog of accused Chandrakant Shah,
Gyanprakash and Abhay Singh was also discussed by the learaed -
counsel, In short, the counsel for CBI supported the findings
arrived at by the trial Coujyt with respect to the complicity of -
all the six convicted accus;d persons, adding that the sentences
awarded were proper., It was.theféfofé. urged that the appeal

filed by these . accused persons be dismissed.

51, But the learned counsel for the CBI vehemently argued
that Naveen Shah was as much involved in this case as his other
brothqrs,namel?, accused No.1 Chandrakant Shah, and accused No,!
Moolchand Shah; Naveen Shah was the director of Simplex Casting

and his business was also adversely affected by the movement of

~ Shankar Guha Niyogli. It was also emphasised that the letter

Ex.,P.298 which was recovered 1ln a torn condition from the offic

of Chandrakant Shah was actually addressed by accused Gyanpraka

A
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to this accused Naveen Shah, 16 was argued that thls letter ot-"
Gyanptakash written on 28th September 91, the déy on which Niyogdi
died, was actually a confesslonal statement of accused Gyanprakash
and'it shows tﬁat Naveen Shahh was one of the hirers of the
murderer who was paid gs, 20,000/~ that day. It was uryed that

in the confession made by accused Paltan before Satyaprakash

(PW 105) also, Naveen Shah was named alongwith his brothers.

It was contended that the case of this accused Naveen Shah

stands on the same footing as convicted accused Moolchand Shah,

52, About acquitted accused Chandra Baksh and Baldev Singh

‘it was argued that both of them were friends who looked after

the cycle stand which was taken on contract by accused Avadhesh
Ral after the murder of Niyogi at the exhorbitant rate of

Rs. 25,000/~ per month, Accused Baldev used to deposit the s N
income of cycle stand in the 8yndicate Bank account of Gyanprak;s
It was argued that these circumstances were sufficilent to holi

that both these acquitted accused were also co-conspirators in o

b?tggs crime. The acquittal of these three accused persons,

fwtﬁgggfore, cannot be sustained. The learned counsel urged that

N

‘the gtate appeal be allowed and the three accused be also

A i
convicted and sentenced for coOnspiracy and murder.

' 53. Shri Dilip Naik, Additional Advocate General while
supporting the arguments of Shri K.G.Kannabaram, submitted that a
appeals filed by the accused persons deserve to be dismissed,

and State appeal against acquitted accused persons deserves

tb be allowed.

54. Ve have g%iﬁlﬁiﬁﬁgcarefully considered the arguments
advanced by both sides and have also gone through the eviden:e
on récord, 'It is not disputed before us that Shankar Guha

Niyogl died a violent death., Dr.Meshran (PW 75) found antf =
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mortem gun shot injué}igi his body which were sufficient in the
ordinary coursu of nature to cause doath. The details of the
injuries are given in his report Ex.P,176 and have been describec
in some detail in para-5 of this judgment. The entrj'wounds
were located on the upper and medial nart of the left scapular

reglon. Death was homicdal. He was shot in bed while sleeping

in his room, as has been testified by Bahalram (PW 64).

55. Bahalram was the only other person present in this
-house that night. He was sleeping in the verandah.iﬁﬂg woke
- up at the sound of gun shot whicﬁ sounded to him like a bursting
cracker. He also heard the cry of Niyogi, and rushed to his

room., He found the lights on and the bed-side window open. *

56. Niyogl was fired from the window which opened in the .
courtyard. The scene was reconstruc:ed by Shri Nigam (PW 78),
Senior Joint Director F.S.L. Sagar, ~ho had reached the spot
on 4-10-91, He considered the line of fire, the dispersal of
pellets and other relevant factors, ar.d submitted his opinion
in report Ex.P.187 that the fire wau from a 12 bore country-
made pistoi fromm a digtance of about. 2 feet. Senior Scientific
Otficer'uf thae ballistics Uc?artmcnh, Centrai F,S5.L, New Deihi
Shri Roopsingh (PW 159) also‘agreed that Shankar Guha Niyogl
was shot by a country-made firéarm”tnom a close pange. This

report of his is Ex.P, 396.

57. Shri J.P.Nigam (PW 78) had also examined the 6 wads rect |
-vered from the scene of the crime, the pellets recovered from ;
the body of the deceased, the pleces of mosquito net and other
articleg, and submitted his report £x.P.190, This witness had
deposed in Court that the 6 wads were of an L,G,Cartridge aﬁd
that a short barrel 12 bore pistol was used. There is no reason
to disagree with the opinion of these two expert witnesses thaﬁ

the fatal shot was fired from a country-made 12 bore short
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barrelled pistol, and L,G.made cartridge was used, Yo

56.; There are no eye-witnggg/to this incldent. Bahalram
(PW 64) did not even hear any foot-steps after the shot, much
less the sounds of a motor cycle., No foot marks were found by
the police, cr Seniér Sclentific Officer of the Mobile unit -
Shrfﬂaithil (PW 84), who had reachéd the scene as early as 5.30.
that fateful morning. The assailant had left no clues exceptlng

the wads, and the pelleés which were récovered from the body of

the deceased,

59. Thers 1s ample evidence on record to show that Niyogdi
. was a powerful and a popular labour leader, His was a sensation-
al murder. The local police took up the challenge of this blind
mu;der, but eventually the tnveqLigation was entrusted to the
CBI which registered the case for investigation on 6-11-1991
and obtainod the case diary from sShri M,C,Agrawal (PW 182 )

on 9-11-1991,

-

A 60, A perusal of the record shows that long before the
“\,R;(, RN

,@ ~-,eQ y of the CBI, the news papers carried the headlines on

ﬁ-n)\
fron page that Niyogi was murdered by Paltan Mallah by firing -

:\‘“ LA a cq‘ntry-made pistol. Ex.P, 27 * amrit Sandesh™, Ex.P,281(29)
., _ ) ”“amvet Shikhar", Ex.P,281(31) "Desh Bandhu", are some such
news 1tems published in Hindi dally news papers of Ralpur

dated 15-10-1991. We do not Lind any éxp]nnation as tuv how

suspicion had fallen on Paltan, -

61, The learned counQel for CBI‘argund that accur2d Paltan
had a criminal background and was found shsconding from Bhilai
immediately after the incident, But we njree with the submissions
madé in defence thaé'the prosecution evidence doés not establish

} the presence of Paltan in Bhilai at the releﬁént time and, there-

fore, the guestion of his absconsion doe: not arice. Tcs learned
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counsel for accused Paltan, rightly pointed out that of the four

witnesses examined by the prosecution about Paltan Mallah's
residence in Quarter No. 6 F, Camp I, Bhilai, in the Eeighbourhoo
of accused Abhaysingh, three witnesses,namely, Mithoolal (P4 40),
Jaswant Kumar (PW 41) and Asit Kumar (PW 43) denied this facc.
The fourth,namcly, Krishnakumar (PW 42) is not a reliable witness.

He has contradicted himself from his earlier statement under

section 161 Cr.P.C. (Ex.D.15-A to A and B to B). According to
the prosecution story the photograph of Paltan was shown to him

v - by the police whereupon he had stated that this was the man th
lived in CQuarter No.6 F and was seen coming and going at night.
But in his statement before the Court, he denied that any phot;-_
grapﬁ was shown to him by the police. tle also denied that he had
seen Paltan moving during the night. On the contrary, he
emphatically stated that he had never seen him at night, and
had only seen him at day. time on one or two occasions. We do
not find the testimony of this witness to be worthy of acceptance
'What“is more, even thi$ witness admitted In cross-examinaticn
that he ﬁad last seen Paltan in this house one¢ or two months
before the murder of Niyogi. This witness does not, therefofe.
prove the preseﬁce of Paltan /in Bhilai [mmeidately before the

crime,

62, Prosecution witness No.51 Reshami Bai who was living
as a wife of Paltan also testified that Paltan had left Bhilad

a oouple of months before this incident: Reshami Bai, Mithoolal,

oty -

Jaswant kumar and Asit Kumar were of course declared hostile by
the prosecution. But nothing has been, elicited in their evidence
to show that they wére suppressing the truth. Yo

6.3. Zakayuddin (PW 61) and Nuruddin (PW 66) are father and

son who sell arms and_ammunition in Sadar Bazar Raipur in the

name of Badruddin Mulla Shamsuddin, Thay have proved from thelr
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recokdsxxxt that on 14-9-1991, on2 liirendra Kumar purchased
a 12 bore single barrel gun and H cartridyes ££om hils shop
on his own licence, and also purchased 13.céctridges on the
liéence of Satyanarayan Singh. But Zakayuddin (PW 61) admitted
that the make of the cartridges has not been mentioned in the
bills-book Ex.P,149 or the sale-register Ex.P,148. Nuruddin
(PW 66) improves upon his statemcnt by asserting that out of
these 13 cartridges, 3 were of L.G,Make. Nuruddin says that
Birendra Kumar was accompanied by another person whqﬁhe had
left 15 his shap-when he had gone to call an armourorﬁof his

. acquaintance to choose a gun for him., Nuruddin identified

- accused Paltan being that other’'person.
64, The evidence of Nuruddin was vehem:ntly criticised on

/)
behalf of accused Paltan on the ground that he has not given

any identification mark or any other reason for being able to
identify this accused as the companion of Biréndra Kumar,

The police did not arrange any test identification parade.

P ~amvy .,

‘.a{'Th CBI had shown him the photograph of the person who had

\

acéqmpanied Birendra Kumar on 14-9-1991 and he says that he
hadidéntified that person in the photograph. Numuldiny(PW 66)
identified accused Paltan in* the trial Court. But he has

. admitted in cross-examination that he had seen all accused

- . persons on 3-4 occasions when he had come to Court in connection'

with the hearing of this case, Nuruddin (Pw 662 admitted in
cross-exanination that about 100 persons had purchased armsg

and ammunition from his shop in September, 1991, and he can
identify each one of them., It was argued that this claim of his
was unacceptable. Unless there be any special reason for
iaentifying al . particular customer, it was not possible th: "
this shop-keeper sﬁould recognise some one who had visited iila

shop only once, and that too, not as a customer, but only as a
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companion of the purchaser. We find considerable force

1n.this defence contention.

65. We were refgrred to the conclusion drawn by she trial
Court in para-134 of the judgment that‘B.K.Slngh had purchased
3 L.G.cartridges on the licence of Satyanarayan Singh on 14-9-91,
These three cartridges were kept by Paltan Mallah, and that
after Niyogi's murder, Jaynarayan Tripathi (PW 72) came from
Bilaspur to Raipur and purchased 3 L.G.Cartrdiges. After
'feceiving 3 L.F.cartridges from Jaynarayan Tripathi, B.K,S5ingh

! had returned them to Satyanarayan Singh, 1t was vehemcntly

argued that these conclusions were entirely baseless and unfdundel
Jaynarayan Tripathi has not supported the prosecution story.‘
He.does not say that the cartridges purchased by him on 3-10-91
were of L.G.make. Zakayuddin (PW GL)has proved the carbon coéy
of bill no.318 dated 3-10-1991 in hill-book Ex.P.149, and
corresponding entrics at page no.33 of the saleQregister EX.P.14¢
None of these entries recor@;that the cartridges sold to Jaynara-

van were of L,G,make., His licence E»x,P,159 also does not conta}r

any entry about purchase of L.G.cartridges.

66, Jaynarayan Tripathi[denied that Gyénprakash and Aﬁhay
Singh came to his house on 3-10-1??1, He denied that Gyanprakast
asked for 3 L.G,Cartridges of 12 bore, He does mot say that he
had gi?en any L,G.Cartrfidges to Gyan Prakash. He denied the ; .
statement Ex.P,171,recorded by A,C.J., '.,Durg, under section 164
Cr.P.C, and alirost the entire statement under section 161 Cr,P.C,
‘being Ex.é.l72 A to A and B to B, lle was declared hostile by

- tha prosecution; We have carefully gone through the statement
of this witnesstaynarayan Tripathi recorded during the trial
and we do not think that he can be btranded as a false witness,

: and 161
He says that hig statements under section 164/Cr,P,.C,were

obtained under duress and threat, after subjecting him t>5
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physical and mental torture under police confinement., In fact

-he had lodged a protest in this regard on 7-12-1991 by filing

\ll
"M

M.Cr.C,No.3742 of 1991 under section 482 Cr.P.C, and Article 21
of the Constitution of India. le also filed Misc, Petition No.
4342/91 on 16-12-1991 on identical grounds. The petitions have
been marked Ex.D,32 and Ex.D.33. These petitions were dlsmissed
and in M.P.No.4342/91 the Court made an observation that the
petitioner had a femedy under the Criminal Procedure Code, as 1is
evident from the copy of the order Ex.D,34. A perusal of thg
statement of thils witness creates a doubt about the fairness and

lmpartiality ¢f investigation.

Y

67. We do not find any material on record to hold that accused
Péltan Mallah had obtained 3 L,G.cartridges from Birendra Kumar
Singh. That Birendra Kumar Singh returned 3 L,G,cartridges to |
Satyanarayan Singh after receiving 3 L.G.cartridges from Jaynarayan,'

appears to be a cock-and-bull story.

68. But the important question is not whe:~ accused Faltan
procured the arms an.u ammunition from. The question is whether
the L,.G.Cartridge causing thé death of Niyogi was fired by
accuged Paltan, To esgtablish this fact, the prosecution has
led evidence of recovery oﬁ a co?ntry-made pistol and some
cartriddes including two L,G,cartridges on the information
given by Paltan Mallah, on interrogation by Sub-Inspector

‘Umesh Mishra (Pw 125),

69. The' fact that accused Paltan Mallah was apprehended by
Suresh Sharma, Master Warrant, Indlan Alr Force, and was handed
over to the Police for 1nvést1gation of 6f£ences under section 25
of the Arms Act, the Official Secrets Act, and the Motor Vehicles
Aét,>waé als& admitted by Paltan Mallah in his statement under
séction 313 Cr.P,C, But we agree with the defence contention
thgt the prosecutlion has not been able to prove thét accused

Paltan had concealed his identity, and had'given out his name as
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Sanjay Yadav. The claim of Inspector Umesh Chandra Mishra
(PW 125) is that it was only after 1ntensive interrogation
(Gahan Pooch tach Par) on his part that he could discover the
true identity of this man who was arrested by Suresh Sharma
of the Indian Alr Force as Sanjay Yadav. This Suresh'Sharma
was not examined at the trial. Nor was accused Paltan questioned
about the allegation thatlhe had given ais name as Sanjay Ygdav
to Harr#nt Officer Suresh Sharma, or to Inspector Umesh Chandra.
Mishra, It is significant that seizure memo.Ex.D, 45 rg}ating to
the {llicit arms and ammunition found in possession of this’
accused when he was handed over by Warrant Officer Suresh Shafma
to Inspector Umesh Chandra Mishra (PW 125), has been signed b¥
this accused as "Paltan Mallah alias Ravi." Alperusal of this
selzure memo ¢ Hws that it was prepared at the Aigf°f§§elf wheré
this accused was handed over to Inspectir Umesh Chandra Mishra
by the Officers of the Air Force. The signing of this document

by Paltan Mallah as "“Paltan Mallah Urf iavi"® belies the allega~

_tion that it took speclal efforts on th: part of the Police to

ascertain his correct identity.

70. ‘The conduct of Inspector Umesh chandfa Mishra has been
subjected to severe criticismion behalf of accused Paltan, and,
we think, not unjustifiedly. This Inspector admitted in para-14
of his statement that on 22nd and 23rd August, 1993 he did not
require the custody of accused Paitan for interrogation in
connectlon with the offences under the Official Secrets Act or
the Arms Act. And yet he obtained Police remand of this accused
on.22nd August, 1993, He admitted before the Court that he was
awére of the fact that accused Paitan was wanted by the police
in connection with the murder of Shankar Guha Niyogi; He alsc knew
that Paltan carried a reward of Rs.1 lac. This witness Inspector
Mishra admittedly claimed and received this reward. We would not

comment upon the validity of this claim of his. But we are unable




( 35)
to appreciate this Inspector's enthuglasm in meddling with the
investigation into the Niyogi murder case, The cross-examination

of Inspector Mishra shows that he was aware of the fact that

- Niyogi Murder Case was being investigated b the CBI, He has

.crgs -examination about the date on which he had reached Gorakhpir.

admitted that Ashok Tadiyal and Sudama Prasad, botih Inspectors
of the CBI, had arrived at Police-Station Cantonment, Gorakhpur
on 22nd August, 1993, even before he made the application for
police remand (See: para-11 PW 125). Under these circumstances,
one fallsto understand why Inspector Mishra, who was Inspector,

Police-Station Cantonment in District Gorakhpur of Uttar Pradesh,

- indulged in questioning this accused Paltan with respect to the

crime of murder allegedly committed by him in a far away place
in the State of Madhya Pradesh, much beyond his jurisdiction.‘
In the normal course, the accused ought to have been handed over

for interrogation to the CBI without any loss of tdime,

71. R.S.Prasad, the then D,S,P,(CBI), took up investigation

\\\

oﬁ\shiu case in November, 1991, He was subjected to searching

afte the apprehension of accu$ed Paltan at Police - Station
i

Cantghment. This witness admitted his presenée at Gorakhpur on

. 24th August, 1993 but, he could not giver even a rough estimate

of time when he had reached thefe. He .could not §pecifically'
deny the suggestion made in paragraph 44 of his statement that_
he had arrived at Gorakhpur on 23rd August, 1993, It must be
remembered that accused Paltan was afrested at Gorakhpur

on 21st August, and Inspector Mishra had informed his i

superior officers by wireless about it on the same day.

(Para 20 PW 125), It is not too much to expect that these police

i




( 36 )

officers had promptly informed the CBI about the arrest of this
absconding accused in this much.publisijed case, It was natdral
that the CBI should have immedlately rushed to Gorakhpur to take
charge of the offender. It is highly unlikely that it aould take.
the CBI 3-4 days to reach Gorakhpur. The persistent refusal of
D.S.P.Prasadvto look into the case diary and state the exact
date when he had reached Gorakhpur, is extremely unreasonable

and irrational (See para-29 and 30 PW 192).

72. It is also significant to note that D.S.P.Prasad admitté
that Inspector Ashok Tadiyal had also assisted him in 1nvest1ga-'
tion. He could not deny the suggestion that Ashok Tadiyal and
Sudama Prasad had reached Gorakhpur before him, and he would not
look into the case dlary to confirm the date . The defence
contention 1is that thé entries in the case diary would have
shown that D.S.P.,Prasad had himself reached Gorékhpur much !
before Inspector Umesh Chandra Mishxae, interrogated Paltan,
and it would also have.confirmed the presence of Ashok Tadlyal
and Sudama Prasad at Policé-station Zantonment, Gorakhpur on
22-8-1993. This argument cannot be brushed aside as having

no force,

) A .
13, It must be remembeféd that accused Paltan was arrested

under the Arms Act and the Official Secrets Act on 21-8—1993;

It is surprising that Inspector Umesh Chandra Mishra could not.
have him delivered to the CBI till 25-8-1993, muchvafter the
alleged disclosure statement Ex,P,285 allegedly made by accused
Paltan, leading to the alleged discovery of Pistol Art.X,2, and
ammunition including L.G.Cartridges. The defence contention
that there waslsomething fishy about Inspector Mishra's act of
keeping accused Paltan in Police custody, till the éSth August,l
1993, and that the memorandum~cum-seizure memo Ex,P,.285 was

manufactured by Mishra in complicity with the CBI cannot he sai»
to be groundless,
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- 74, fhia dogumenta Bx.P,3S has alsa been subjected t§ ary
severe criticiam, It runs in 5 pages of foolﬁéap size., lt purpcrts
to be a record of what accused Paltan stated_before Insp::tor ‘
Misnra énd‘witnesses including Dinesh Baloni (PW 104), and
pfoceeds on to record that%he party went to village Nibahi,
recording all the detalls of Paltan taking them to his father's
housé, and eventual®recovery of arms and ammunition near the
northern wall 6f the room. It was argued on behalf of the accused
that this document was prepared in one sitting at the Engineering
College Hostel, Gorakhpur, itself, and this accused nelther gave

any Information about these articles nor did he take them to his

father's house, or recovered any guns or c. rtridges. We carefully

' " examined this document Ex.P.285 and we find ourselves in agreement
with the defence contention that the entire document m_ust hade
been prepared at one sitting. The explanation of Inspector Mishra

. -8
that he had written this document upto "“Sadhe Barah Baje Din Ravani

Hoker", and leaving the sentence incomplete, went to village .

Nibahi, and there completed the document by recording the recovery .
Tﬁﬂf“ﬁmsﬁwand thereafter obtalned the signatures of witnesses and th%accuséﬁ
PRI :;;ﬁ entire proceeding conélud;ng at 04.05 P,M,having commenced at

.

104 a.m,, is not found accepgable. We have not been shown any
rﬁl§§ in:U.P.Police Regulationgyr any other Instruction%that the

- mend}andhm and selzure should be rearded in one single document

pgin'the form of'a continuous narrative, as has been done in this

case,

‘ 7s5. 'This document Ex.P.285 shows that the statement of accused
was taken in the presence of two witnesses,namely, Ram BihariSingh
i and Dinesh Baloni; Out of them only Dinesh Baloni (PW 104) wes
examinéd..ﬂe is an employee of Gorakhpur Engineering College with
his residence in the campus. Engineering College is 8 Kms away

from Police Station Cantonment, (Para 10-PW 104) and village HNibahi

e

was 40-45 kms é&ay from Cantonment Police station (Para 11 PW 104).

Tv
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And these two witnesses accompanied the Police to village Nibahi
where the alleged seizure was made, The Pollice haqxfalledlﬂirza
Farooq Beg also from the neighbouring field and EX.F.QBS bears
the signatures of Beg also. But for some unexplained reason,
Mirza Barooq Beg was given up by the proseéution although he haﬁ
arpeared before the trial Court. on 31-1-1996. And Dinesh Balomi‘

admitted in cross-cxamination that he was on friendly terms with

Inspector Umesh Mishra,

176, It may also be noted that reading paragraphs 13 and 22
of the statement of Cinesh Baloni (PW 104) shows that the alieged
recovery was made from the southern corner of the verandah.laut
contrary to this, document Ex.P,285 records that the arms and
ammunition were recovered near the Northern walllof the room,

This, by no means, is an insignificant discrepancy.

" ]
117. It was also a queer co-incidence that a Khurpl was
readily available at the same spot for digging out the concealed

guns and cartridges, .

78.  Niyogl was mﬁrdered at Bhilal in the early hours of
28-9-1991. It i5 alleged that,the murder was committed by
accused Paltan, He absconded ;}tez the incident., It is the
prosecution case that he fled fromvone place to ;notﬁer and also
went to Nepal in order to escape apprehension, We find it raﬁher
strange that in this interval of nearly two years while he was
a fugitive from law, he could not get rid of the weapon allegedly _
uwsed by him for committing this crime. We find it rather unnatural
that he would carry the crime-weapon with him hundreds of
kilometers away to his paternal home, and there bury it in ﬁhe

open verandah, and also place a Khurpi over it for promptly

digging 1£ up when the police party arrives.
79. For all these reasons, we find that the evidence

A
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regarding the dis losure and seizure made at the instance of .
accused Paltan (does not inspire confidence. Prince or pauper,
famous or obscure, the principles of evaluation of evidence |
remain the same, Incriminating circumstanceé have to be proved

, beyoqd reasonable doubt. And where two views are possible, the
one 1n favour of the accused, has to be accepted. No compromise
is possible wiﬁh these principles, and Courts have to guard against
beinyg swayed by considerations that a well-known public figure was

made the .target of the dastardly crime,

. 80. Since the recovery of country-made pistol Art. X 2A
*becomes-déubtful, the opinion of Ballistics Expert Roopsingh
(PW 159) that the 3 pellets recovered from the body of Niyogi were
fired from this country-made pistol, loses significance. !
81; The learned counsel for this accused challenged the
| correctness of the report Ex.P,399 given by Roopsingh (PW 159),
on the ground that the report does not contain the details
[}

leading to this conclusion. The work sheetEx.P.399A specifically

fers to microscopic examination and photogxaphic details given

1ﬁ‘p otographs Ex,P,400, Ex.,P.401 and Ex.FP.402. These are
¢

)

compogite photomicrographs of tﬁe J &rime pellets and the test

slugs'! The expert writes that the individual characterstics

'r‘> ¢

&Mg

o:/;yl the 3 pellets tallied with test slugs. But the phﬁﬁo-
hs Ex.P,.400 to Ex.P,402 do not support this opinion.
Shri Roopsingh himself admitted the points of difference

in his cross-~examination,

82. The learned counsél for the CBI referred to Ramngth's
) case (AIR 1978 SC 120) in support of his contention that the
! |

Court would not be justified in rejecting the opinion of the

Expert given on the basis of comparison microscope.

)

‘..“ "()u\l \'ﬂ&i

-r" \.'
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(&( @ _y“,f:fl We have gone through this judgment and find that in that
~ . o . ]
s N '_f;;ff particular case, no photographs were taken by the Expert

who had examined the markings under comparison microscope. ‘ ;
But in the instant.case, photographs were taken by thé Experte
and we are not satisfled from these photographs that the
stridtk®n marks on the crime pellets and the test slugs matched

or tal'liedo

- 83, Prosecution also adduced evidence that on the basis of E
information supplied by accused Paltan a red coloured Suzukl

Motor Cycle was recovered by Inspector Umesh Mishra from the

house of Satyaprakash. We have already discussed above that
. . y

Umesh Mishra's conduct has not been clean. Even otherwise,

red motor cycle has not been proved to have any connection

with this crime,

84. "We also find no cogent and reliable evidence to show
that accused Paltan owned §uch a motor cycle, much less that he
;scaped on it from Bhilai.- Sub-Inspector D.P,Singh (PW 126) wa#
posted ét Police Station Rudrapur in September,1991. Village - -
Nibahl came under this Police~Station, This Sub-Inspector has -
been producéd by the prosecg;ion to depose_tha£ 63?32-10-1991
he had seen accused Paltan Qiding a'red-colourgd Suzuk i Motor
Cycle. No,MP-24-1707 at the roadvééisection in Ramlakhan Bazar.
One Rishikesh Upadhyaya was riding pillion. This Sub-Inspeétot‘_
says that they had searched Rishikesh Upadhyaya on the road side
But just as they wanted to search the canvas bag dangling on the
motor éycle, accused Paltan raced the vehicle and ‘fled towards
village Nibahi. This Sub-Inspector gave him a chase, éut could
not catch him, What r8Qrt of a polic. officer was hé éhat'he

: helplessly‘watched a suspect running away before his éwn eyes,
but could not catch him, although he claims to have recognised

this man to be?altna of village Nibab 1.
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- » 85, But this was not the only time when Paltap had given him

| a slip. Just a couple of déys later on 14-10-1993, he had
accompanied Bhilai Police to village Nibahi whére Paltan's
house was raided at night. Sub-Inspector D.P,.Singh says that
accused Paltan was sleeping on the terrace §f his house, but
he could not be apprehended because he jumped from the terrace
and escaped in the sugar cane fields. It certainly does the
police no credit that thls person suspected of a grave offence

| like murder, was living in his home village at Nibahi and was
freely moQing around (In a consplcuous red Sﬁzuki motor cycle;
but the police could not apprehend him, Nokfon 12th 0ctober‘1991.

nor on the 14th, or thereafter. 3
[ . 1

86, when Sub-Inspector D.P.Singh was examined by the CBI

on 20-12-1991, he had stated that he wanted to ascertain the
identity of the motor cycle driver, but he latter sped away.
He was confronted with his statement Ex,D,46 - A to A in cross-
examination, But he denied having said so, He has also contra-
dicted himself with his statement Ex.D,47 which was recorded
by the Police on 13-10-1991, In this statement he has not

) épokes abqut giving a chase to Paltan. D.P,Singh appears to be

i %Y

tness of doubtful credibility.

Our attention was invited to para~10 of the statement
of'Su;LInspector D.P.Singh wherein he says that 8 or 10 days
ST before the above incident of stopping and”giving a chase to

R

*égééééglPéY;an at this trisection, this Inspector had learnt that
accused Paltan had come to village Nibahi 8 or 10 days before,
and was constructing a house. This incident of chase was
admittedly of October 12, 1991. Eight or ten days before
would mean around 2nd of October. And on tpis day he says
he learnt that Paltan had arrlved in the viilage 8 or 10 days

before, This establishes his presence at Nibahi around 23rd
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September, 1991. This means that on 28th September, the date
. on which Niyogi was murdered, Paltan wa. very much in village
Nibahi., The evidence of D.P,Singh thus ¢-aas not support the

L

prosecution: case.
o 88, Satya Prakush (PW 105) says that Palta: had come to mee
him in village Chainpur in the first week of October,1991 and hg

stayéd with him for a couple of days o. so. He had come on a

.
red coloured, Suzuki Motor cycle, Subsequently in ﬁﬁe‘bast week

of November,D91 Paltan met.with a road accident and'spunt about

a month at village Badhalganj where he was underging treatment
This motor cycle was left by Paltan at ;he house of Satyaﬁrakash
and it is alleged to have been recerrqé{from this place on
S 24-8-1993 on the information given by Pa%tgn to Inspector Umesh -
Mishra. The learned counsel for the gccymgdWEmphasised during
argunients that this witness Satya Prakash ~as a wholly unreliabl'
witness who has been set up to give false er{dence about egtra
Judicial confession, and escape of accused Pa'tan to Nepal,
On his own admission Satya Prakash knew that Pzitan was wanted

by the CBI and carried a reward of .1 lac. And yet he harboura?

him and actively assisted him in his flight,

/
4

v 89, It has been argued that Satya Prakash has beeﬁ
compelled to make a false statement under the ;hreat of
prosecution for harbouring a criminal. Wwe have subjected ’

'his statement to scrutiny. We find that although he has spoken
in great detail about Paltan's taking refuge with him and his _:
assistance in his escape to Nepal, yet the possibility of his

Y ‘being a tutored witness set up by the CBl cannot be ¢xc1uded..

90.  Moreover we find it rather strange that the police
could not reach this relative of Paltan at a distance of mere

35-40 kilometers from Nibahli till -the accused himself took them
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there, and this motor cycle remained undefSGted at the house of

Satya Prakash for pearly two years.

91. Be that as it may, a%alread .entioned acove, nothing
turns on the recovery of this mot .. uvycle as it has not been -

shown to be in any way connect .. with the crime.

L

. 92, The majaor incrim® ating circumstances relied against

-
-

Paltan were recovery of Pistol Art.X.2 on his information, the
-opipion of Bal}ist) .- Expert that the crime pellets were fired
frqm this pgsto) nd the confession made by him to Satya Prakash

(PW 105) and V. ambnar Prasad Sahani (PW 124). As we have already

' dj scussed ' +ve, we d not find the evidence of recovery beyond

typroacﬁ; Agc w2 are also not impressed by the evidence of

Ba}ligti%; Lxpert Shri Roopsingh that the crime pellets were‘
"fféguff;cy this pistol. Once this evidence is found to be

. tun;tliamlé, we do not think that conviction can be based only .
bn ﬁhc basis of the oral confession allegedly made to Satya' 

¢ ~zkash and Vishambhar Prasad Sahani. On merits also, we do not

-ind that this evidence stands scrutiny.

Satya Prakash was noé a close relative of Paltan.

'z / s also much younger to him in age. The trial Court has

./

gf : . ded his age to be 29 years when he was examined as a witn“ss ;

' T

. \‘_%.y;;} in §he'year 1996, more than 4 years after the alleged confession.
\.\ .T (IR Py ' N

7$;5gﬂgggﬁ,$8€ya Prakash was not holding anf influential position and was
the youngest of the 3 brothers. He had failed in B, A final °
examination and in parag:aph 42 of his statement he has calﬁed

i ﬂ himself &n edu¢ated unemployed. We . find it extremely unlikehy "

that Paltan would choose such a person to make a confess?onito.‘
: , 4

i . . o i ! .
V/94.' iSatya;Prakash has given a detailed statement before the

trial Court wherein he deposed that accused Paltan had'comefto
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meet him in village Chainpur in the first week of October,1991,¢

and that in the last week of November, 1991, Paltan et witn an

accident at a place 3-4 kilometers from Chainbur and stayed in
the house of Shriram Dubey in Badhalgan for nearly oé;.and a hal:
months, It ig here that Paltan is said to have teold SatyaFrekash
about hig conmitting murder ¢f Niyoi at Bhilail, 1m§licating

$3yan Prakash, Moolchand, Naveen Shah and Chandrakant Shah too,

This'brings the éaid contession to the last week of December,
£ not later. And it was then that Satya Prakash took Paltan
- to his brother-in-law Kashnath in Dohariya Bazar, District
Gorakhpur and left him there with a request to send him ﬁo.Nepal
But these dates do not tally with those given by him in his
statement to the CBI in Ex.D.41. To the CBI he had said that

it was in the last week of October, 1991 that Paltan had come

to meet him at Chainpur. And that, it was in the beginning of
November, 1991 that Paltan had met with an accident at Badhalganj
He denied having made thics statement tc the CBI, This witness
.has given a confused statement about the time when Plﬁtna had
met him at Chainpur and the period he stayed at Badhalganj, anc
also the time when he left Badhalgan]j.

. i '
“ 98, Shriram Dubey of B;dhalganj has not been examined,

One also wonders why Satya Prakash left this relative of his
alone in an injured condition at Badhalganj and did not take

him to his own house at Chainpur. Had he really been close

[

i | to him, he would not have left Paltan alone at Badhalgan].

e

96.. At the cost of repetition we would say thaé what
Satya Prakash has stated before the trial Court brings the
time of'the sald confession to the last week of ﬁe;émbe:.<
or later. But,in cross-examination in para-18 he séys thatthe

confession was made in the beginning of December,1991. This
renders his claim to confession doubtful,
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v 917. We also find it unworthy of credit that accused Paltan

would give Satya Prakash all the details about whom he had killed
at what time and with what wéapon, and also would name all his '
accoﬁplices too. MWhat is more surprising 1s ghat Satya Prakash
who 1s a resident of District Gorakhpur in Uttatr Pradesh having
nothing to do with the persons named Niyogil of Bhilai, or Gyan
Prakash, Moolchand, Naveen Chand, or Chandrakant Shah, could
remember that it were they who were named by Paltan. He also

remembered other detaills narrated by Paltan, that he had murdered

Shankar Gﬁha Niyogi of Bhilai while he was asleép at night,using

{ a country-made pistol, and that Gyan Praskash Mishra, Moolchand,

! Naveen Shah and Chandrakant Shah had associated with him., The

b questions put to him in para-43 show that Satya Prakash does not
" have a particularly sharp memdry. He could not give any of the

K dates when he had met Paltan in October énd November, 1991, He
could not recollect the date on‘which he had learnt about the
automobile accident in which Paltan was injured. He did not
remember the date on which he took Paltan to his brotherain-law
Keshnath, He did th remenber the date on which he reé%tned
home- from the house of Keshnath. And yet he remembered the
names of Gyan Prakash. Moolc?and Shah, Naveen Shah and Chandre -

. ! 4
kant Shah as the accomplices of accused Paltan in the murder cf .‘.'

. -n
Nigogi.‘ Satya Prakash admitted in parsyraph 23 of hiz depo:ultio
Y . ;
that Gyan Prakash, Moolchand, Naveen Shah and Chandrakant Shah

weré,not known to him from before, and that he had‘heard thelr

i
! {
{
!
)

ném;s foé the first time when Paltan made the confession, .He ;
did not note down their names anywhere. And yet he could '
remember their names and could reproduce them te the CBI ﬁcarly
twovyeéts'iater.'We do not think Satya Frakash was capablé of

-performing such an unusual feat of memory. f |

J/ 98, ' Confessions are usually made when an offender suffers

from qualms of conscience and repents his action, Sometimes he -
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confesses to a person in the hope that that person would help

P him out of the difficult situation. But in this case these cif—
cumstances and considerations were totally absent. Accused Paltan '
is-not sald to have confesseé out of remorse. Nor was”it necessan
for him to make a clean breast of 1t to Satya Prakaah'for mak ing
good his escape to Nepal. Satya Prekash himself admitted in pafa

- ' 22 of his deposition that if Paltan had only told him that he

: wanted to go to Nepal, without confessing to‘murder. he woald
still have helped him out. He could not give any reason why

N Paltan took him into confidence and volunteered the .information

that he had committed the murder, giving all the details about
the time, place and manner, including the names of his accomﬂlices.

Satya Prakash does not say that he had read in the newspapers

or had learnt from the T.V.néws that Paltan was a wanted criminal.

v 99. For all these reasons we do not consider it safe to fely
on the evidence of Satya Prakash or. the question of retracted
oral extra judicial confession. The criticisutiggsgled ayalnst
him during the arguments as mentioned in para 34/dpes not a;emloA

to be Qithout force.

. 100, Vishambhar Prasad Sahahi (PW 124) 1is the othesr vitness .
l .
: { '
of confession., He was a total stranger to accused Paltan whom

he was meeting for the first time., There was hardly any necesait‘
for him to confess a crime like murder to such a stranger. It was?F

LA -

also difficult to believe that this stranger would recollect the
names of Gyan Prakash and of Simplex Company as the a%sociatea *
. of Paltan in this crime of murder of Shankar Guha Niydgi. What is.
' more, in his cross-examination (para.10 PW 124) he inéisted that
thé CBI had approached him within one and-a-half months of the
visit of accused Paltan, and not one-and-a-half year from his

visit. That ‘wouli take the alleged confession to around August

1993 and not December, 1991, because it 1s on record that the GBI
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had recorded his statement in September, 1993, This contradicts
his statement in chief-examination that the alleged confession
was made to him iﬁoecember,1991 and also codtradicts the story
of Satya Prakash that Paltan had gone to Vishambhar Sahani in

-December, 1991.

v 101. We are, therefore, not prepared to hold that any such
confession was made by accused Paltan, Yo
102, It was the prosecution case that Niyogi was murdered

in pursuance of a conspiracy, and the hand that pressed the
of :
accused Paltans. But the above analysis

»

tkigger was that/
of the evidence on record shows that the prosecution has not"
prpved beyond doubt that accused Paltan was responsible for the
fata; shot. There 1s no evidence to show that he had been usegd
by the other accused persons to eliminate Niyogi., We also
refusé to read the torn pileces forming the letter Ex.P,298
to say that Bs, 20,000/~ were paid to the assassin of Niyogi.
And that thi§ assassin happened to be accused Paltan, has not,
in our view, been established:

103. . It i3 true that the prosecution has adduced evidence
in the form of varlous ﬁozniﬁcha reports, that Niyogl was

_‘ding labour movement at Bhilai. But these very reports

hat this movement was not directed against the Simplex
Industries alone, Other Industrialists l'ike Kediao

etc, were also referred, On this point reference

wL.Gompany, B,K,Company and Bhilal wires aloagwith Simplex Company.

Roznamcha: Report Ex.P.8 also refers to Kedia, Jain and Khetawat
alongwith Moolchand Shah. There are many more such reports in
which Kedia Distillery, B.R.Jain, Khetawat etc. have been

mentioned as the Industrialists against whom Niyogl was leading
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the labour movement. In fact report Ex,P,111 lodged by Asha
Niyogi'(PQ 68) who is tha widow of Sﬁankaf Guha Niyogi, contalns
the names of KailashPati Kedia, B.R.Jain, S,P.Kheéaat and |
manyvothets as suspects who had conspired to kill Niyoq}.

9
What we mean to say is that simply because the Simplex Group

of Companies was affected by the labour movement of Niyogi,

[ Ad

it cannot be concluded that it were Moolchand Shah and Chandrakant

Shah who had conspired to kill Niyogi. we find considerable force®

in the arguments that the confidential note Ex.P.?61 and the

unfinished letter Ex,P.116, rather than pointing to the guilt

of Moolchand Shah, go to show that they were prepared to meét
the challenge of Niyogi by lawful means.

F]
104. During the course of arguments we were also referred

to the entries in the diary E#.P.QJ, sald to be made by Niyogi-
from time to time, and also his recorded message ;hich was '
transcribed as Ex.P,101; Reference was specifically made to

the entries marked Ex.P.§4 to P.99 in this diary. We have
examined these entries, and, without entering into the controversy
whether .or not these entries were made by Niyogi, we find that
these entries only contained certain references to names including
those of Gyanu and Avadhesh Narayan. But many other persons are
also named in these entries, Ag,for example, iﬁ Ex.P,.95, name:of

Ajit Jogl also appears. And in Ex.P.96, the names of “Shakeel

Abbas and Oker Hussain ot Congress I have been mentioned. We

do not think that any adverse inference can be drawn from the
mere fact that the diary, assuming that it was written by Niyogi
as testified by expert witness S.C.Mittal (PW 160) contains the
names of some of ;hé accused, f
Lo o P - ' : l
105, Much was tried to be made of the entry Ex.P.94 which is
as follows 3 ’
®* Got five lacs from Simplex, Gyanu collected
firearm from Pradeep of Sector-9, got a man
from Sivan District to kill Niyogi. Accidentally




the party was arrested due tQ a police raid

after Bomb Kand of Durg,"

106.. We do not know who was this Pradeep Singh. But evidently .

this entry contnhins allegations about somc persons hired from
Sivan District. It also says that the plot was foiled. It is
also significant that accused Paltan has nothing to do with

Sivan distfict,'and'has not been named anywhere in this diary.

107. We would also like to point out that immediately before

this entry are names of some other persons with the following

VAN
,

remarks 8

" Responsible for so many stabbing of Kedias
and Chattisgarh Distillery wOrke€rs ,seeees =
paid by Kedias."

108,. We are firmly of the view that these entries in the
diary can at best be taken to be the suspiclions and apprehensions

of Niyoéi and do not take the prosecution case any further. ‘_ S

. 109, Reference may also be made to the entry at page 32

of this diary which is in Hindl and :eéds as follows 1

* Simplex - Kedia Jaise, Udyogpatiyon Ne Durg Jila

- Ke Ala Afsaron Ko Mflakar Ek Fasivadli Giroh Bana
Chuke Hal. Dukh Ke Bat Yah Hai Ki Durg Evam
Rajnandgaon Jile Ki Nyayapalika Bhi Is Giroh Me
Shamil Ho Chuke Hai "

It was émphasised by the counsel for defence that f

it As repeatedly shown that if Niyogi had apprehensions from .
s %;JgﬂoAJmpITx. Kedia was also not far behind, Y@

o ‘ '

111.§f The same thing is true about the transc%iption Bx.P 101
¢

R e MIYLPR,

|
11, even assuming that thiu was the messaqe recorded by Niyoqi It
]

also names Simplex and Kedia as the persons behind the conspira- ¢

cy against him, we agree that nothing turns on these two documen /
-ts,
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the dirary and the message allegedly recorded by Niyogd.

112, A catena of cases was clited before us about the Jaw

relating to circumstantial evidence.  The principles relating to

appreciation and evaluation of circumstantial evidence are well

settled, that the circumstances on which the prosecution relies

must be consistent with the guilt of the accused and must be

incompatible with the hypothesis of his innocence,

113, On a careful analysis of the evidence on record, we find

ohly the following circumstances proved in this case i

(1)

(14)

(111)

(iv)
(v’

(vi)

(vii)
(viii)
(1x)

(x)

Niyogi was o popular labour lcader who was
carrying on labour movement for the welfare ¢

of labour, the

Simplex-~-Group of Companies was one of/Industries:
affected by thds movement. '

Simplex Engineeriny had filed Civil Suits for
injunction agalnst several persons including
the deceased alleging that they were suffering

loss on account. of the agitations.

Niyogi had expressed apprehensions for his life
from the Industrialists including Shah's of Simplex,

~,

Accused Chandrakant, Abhay Singh, Gyanprakash and .
Avadhesh Rai had jtogether gone to Nepal in March 91,

Soon after murder of leogi Chdndrakant Shah.
absconded from Bhilal and accused Gyang;akash
and Abhaysingh left for Pachmarhi,

Chandrakant Shah stayed’ 'in different hotela at
different places, PR A Vi A o

Accused Paltan also fled from his home Nibahi in °
U,P,in his bid to escape from the pelice,

On 30-9-91, accused Avadhesh Rai took cycle stand
contract Ex.P.314 at the rate of #s. 25000/-‘par month.

The income of the cycle stand used to be depusited
(RN

in the Syndicate Bank in the account of accused

Gyanprakash.
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114, The first four of these circumstances only go to show
that ‘the agitation and labour movement carried on by the deceased

was proving inconvenient:to the Simplex Group of Industries. But

\

the prosecution's own case shows that the same was also true for
several other Indusﬁries of that area. And'if Niyogi had apprehe-
nsiops from the Shahs of Simplex, he had also expressed the same
fear from other Industrialists also, as has been deposed by
Narendra Kumar Singh (PW 71), Rajendra Kumar Sial (PW 70)

and others, P

115, We are also unable to appreciate the visit of Chandrakant

Abhay Singh, Gyan Prakash and Avadhesh Rai to Nepal as.evidence

of conspiracy to kill Niyogi. As argued on behalf‘of the aécused

persons, this visit was wholly innocuous. The prosecution could
not prove that any of these accused persons had purchased an;v*'
firearms from Nepal. Ex.P.393 {8) on which the pros:gution had
relied contains a list of foreign made pistols. We.agrée with
the defence argument that, firstly, there is no evidence to show
that any of the accused persons had purchased any of these weaporfs,
And secondly, since it is establicshed that Niyogl was murdered by
‘a céhntry-made pistol, the evidence relating to foreign.made

o . I3
weapons is of no avail. . {

. 116, Some evidence is there about Chandtak;nt‘Shah‘s

absconsion from Bhilai and his stay at different hotels at

different places, But his learned counsel‘has tried to explain P
. this circumstance by arguing that he was trying to escape torture 5,
at the hands of the police., We, however, think that this circums- ﬁa

"
tance alone is not sufficient to hold thislaccused guilty in this 4

case. The same is also true about accused Gyan Prakash and Abhay

Singh's escape to Pachmardi. : ;

117, Against accused Paltan the only circumstance: that we

find proved is that he was running away from home in order to

o
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avoid arrest by the police. Evidently this circumstance alone

is not sufficient to hold him guilty.

i 118, We are also of the view that cycle-stand contract
Ex.P.314 in the name of Avadhesh Ral, or the deposit of income

in the name of Gyan Prakash are not incriminating circumstances.

119, The circumstances found proved in this case are wholly
insufficient to establish that these accused persons, or any .of

them, conspired to cause the murder of Niyogi, and that accused

a

an killed him, much less in pursuance of the conspiracy.
sult is that the State Appeal No,.1863 of 1997 is digmissed
«Appeals No,.1278/97, 1371/97, 1441/97 and 1442/97 are 1
ed, The conviction and sentence against Moolchand Shah,
~:{5;;;‘g§1tan Mallah, Gyanprakash Mishra, Avadhesh Rai, Abhay Singh

and Chandrakant Shah are pet aside. These accused persons be
‘set at'libefty unless required in connection with some other case.

Death Reference No.5/97 1is disposed of accosdingly,

120, Before parting with the case we would like to place
on record our appreciation for the able assistance rendered

to this Court by auicus curiae-Senior Advocate Shri Surendra -
in
Singh, who devoted his valuable time and put/a lot of labour

to study the bulky record to defend the pauper accused.
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avold arrest by the police, Evidently this circumstance alone

. . s
is not sufficient to hold him guilty. v

118, We are also of the view that cycle-stand contract

Ex.P.314 in the name of Avadhesh Rai, or the deposit of income

in the name of'Gyan Prakash are not incriminating circumstances.

119, The circumstances found proved in this case are wholly

insufficient to establish that these accused persons, or any o:

them, conspired to cause the murder of Niyugi, and that accused

an killed him, much less in pursuance - ¢ the conspiracy.
sult 1is that the State Appeal No,1863 of 1997 is dismissed
.Appeals No.1278/97, 1371/97, 144;/97 and 1442/97 are |

9 ed., The conviction and sentence against Moolchand Shah,

o P
’ln;i;—gjltan Mallah, Gyanprakash Mishra, Avadhesh Ral, Abhay Singh

and Chandrakant Shah are.fet aside. These accused persons be :
set at'libefty unless required in connection with some other case,

Death Reference No.5/97 1s disposed of accordingly.

120, Before parting with the case we wculd like to place

on record our appreciation for the able assistance rendered
P o ‘ to this Court by amicus curiae-Senior AdvocaﬁE‘Shri Surendra
Singh, who devoted his valuable time and put/a lot of labour

to study the bulky record to defend the ‘pauper accused,
‘-
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