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By-filinq the present petition under section 

397 read with section 40 b '.’ri ni r• •• 1 Procedure Code, 

the charge ftennd •'h. 'ntu. '.)?• ores,.'nt petJtl-ror 

is sought. -u bo .quashed on the ground that material 

collected by the prosecuting agency, even if it 

remains unrebutted, is not sufficient to hoid the 

accused guilty of the charge framed against him,

2. The accused-;*! itionei has been charged for 

h ’/*ny committed on or about tc£Jt*-rril er 2Qf 1991, on 

offence punishable under section 302 read with sect! 

1208, Indian Penal Code, for having conspired to 

commit murder of Shri Shank?r Cuba Niyogi (Shri 

Niyogi in short) as a r- suit of which" conspiracy 

Shri Niyogi was murdered in the night intervening 

/7th - 28th September 1991 by the two co-accused.

3. It has been submitted for tho petit!cnex 

that,, even if, tW entire material collected in the 

case diary’ is accoptedb as it is and rerrr.inf» 

unrebutted, the petitioner cannot be held guilty 

for committing:the said offence by any stJOtch of 

imagination,/ Thore foxes-, no charge could have teen 

f -.‘(TV‘d against petitioner. Connncruentlv, tho 

present petitioner should be discharged and the 

order of framing the charge uyainnt him should bd 

quashed under sections 395 and 397 uf the Code



of Criminal i re-'.?.,dure .

■ , J H reply, it- has been oubmi ted that there ore 

five circum? t.ances up:«e?.r'r.g against the present aecusea- 

potiticner rebating to which admitsiVle evidence has been 

celiected and the zr.- id circumstances clearly connect the 

accused with the crime. in any ccse, there is a triable

oAse against the accused-petitioner anti it would not be

justified for the high Court to stifle the prosecution at

i^s t.hrcshhoid unci diseh :rge the accused-petitioner without) 

Icing trio,. It i\ i.b< in the interest of lustice that 

the accuse f cur tbu trial'so that an impression is not 

erected in t! c mini of the general pu' :c that a wealthy 

and mighty wivcn got r-..ot free v.-ithout trial even when 

there w-a a triabJc cur-. against•him.

5v Thu circumstances narrated against the 

present accuseg-pe t i ti r iior are —

(1) Id'.- s’ a near.-. . aecuoed-pv title* .or »d a 
co c'darit the said crime;

(id in b~r dyizij declaration Shri Miyagi mentioned 
that; t.f i u<h.;.ticner was collecting anti-c,oci^ 1 
chment to the said criniO conmitted;

Hi) that th‘ pj agent petitioner told UnVashanbar thoi 
Miyczj'l • wo" t.d be soon in the near future ,and 
then he (Umishuuker) would be left alone 
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6. The said testimony collejom It; the c-'sr. diary 

hap been criticised in great del • V ad if hss been submitt 

ed the t firstly, the said material is not admissible in 

evidence! and secondly, even 5 f, i .. i s ar opted as correct 

on its face value. it would, not 1. sufficient to hold 

the accused guilty, even if the .said testimony rem ins 

unrebutted.

' - In my opinion, <»t tad a: .t- <-•' ti>« tri d 

the trial Court is not supposed tc* sift the <»vo liable 

evident- very minutely. The charge against the present 

accused is that of conspiracy tc commit murder. Evidence 

ot|^conspiracy has to be gathered from the previous and 

subsequent conduct of the person concerned. Further, 

sufficiency of material has to be determined by the trial

uoLiru itself ,

th 'In my opinion^ it would be too breed a

otitement to cay, at this stage, that the iu’Uri,ti 

collected against 'the ^ccu/;oc! petitioner is not sufficient 

even to frame the-charge against him or shorn is no friable 

cU’Se against him.

9. Nevertheiess, looki ig to the

fbP’cirgun)stancqs; of; the case, it is desirable that the



i aJK^ndi ng cyt ' nst •used petitioner should

<-i included as as it iu ‘V be possible. It is

th : not only the prosecution but the 

. ( Used shell also co-oj-erute in sueing to it that the 

; . tnl ut^ ln-.L uh< <»c;u.« ed ~2 *otl Vicner culminates to its 

b»p;l end as early as it ntfy be possible. For this 

•urpose, it is being Jiiected that the trial pending 

ic-iinst the accused petltipnor be concluded 03 <r»riy it 

'-y be passible and pry > <? ran ly within a reasonable period Of 

4>. months. For achieving this end, a copy of this

.til nuke such' .* >*
b

h < pod and c:aX'cLv .

be s e
'OP-

t' •.’ , .H\U ti«’t vh

,ii te omc- ceir nient for the

t . i ternvC Cos vt to decide the"
• ' : •4 tly . It m-.y b» possible.

’jt.: o.■. witnesses sheu Id be recorded
i

Sinuously from day to-day in a sc sion and as far as 

may be practicable adjournment should notbe granted at

'.sidenot stage.

" O i '<■ : <
'cut c

ic.no- O!

i >. '..‘uh these ob1 ervutiens, the present petitic

re j ectso<

I i . Z\ copy °f this order be sent to the Court in 

the said trial is Pending and another copy be sent to

S^//r

IaIIAl. i
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