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INTRODUCTION

YEARS OF STRUCCLYE IIAD SUCCTENDI'D IN TUSTABLISITING THI® WORKPRS
right to bonus. The Labour Appellate Tribunal (LAT) formuia,
as modified, amplified and applied by the Supreme Court had
clearly brought out the onc fact that bonus was not @ matter
of charity or of ex gratia payment by employers, but was
right of the workers. It had to be paid whenever in any parti
cular accounting year, there was an available  surplus after
deducting various prior charges from the gross profits of that
year.

However, the working class was not satisfied with the position
as it existed. There was no law which made bonus payment
obligatory and in each establishment, a fresh dispute had to be
raised with respect to each accomting vear. Prior chavges waere
computed in a way which swallowed up most of the profits and
out of huge profits, only small sums were lett as available
surplus, a portion of which was distributed as bonus. Then,
many employers who had become “honus-conscious™ could and
did manipulate balance sheets in a way which cither left no
surplus, or such a meagre amount that it, in fact, amounted to
denial of bonus.

At the same time, due to the absence of o Law and the nedr s
sity to raise fresh disputes every vear m respect of cach establi
shment, the number of bonus disputes was mounting cvery vean,

The employers had on their side mounted an offensive  to
secure even greater benefits than those allowed under case law,

In these circumstances, the Government of India appointed
a Bonus Commission on Deceniber 6, 1961, This Commission
submitted its Report on January 18, 1964, but the Government
not take any action on it Finally, an September 2, 1964, the

government announced its decision i‘l(‘(‘(“p“ﬂ\(_’; the recommenda-
tions of the Commission subject to cevtain modifications, These



modifications were based on the one-man minute of dissent sub-
mitted by N. Dandekar, the representative of Big Business on the
Commission, At the same time, the government not only rejected
the recommendations of the other six members of the Com-
mission (including the Chairman, the two independent mem-
bers, the second representative of employers and the two re
presentative of workers) but also failed to take any notice of the
dissenting notes (incorporated in the body of the Report), of
the AITUC representative, S. A. Dange, (See Appendix IL)

The resulting position was unacceptable to the working class.
All major trade upion organisations, including the INTUC, ex-
pressed openly their dissatisfaction at this blatantly pro-emplayer
action of the Government. However, the Prime Minister is re-
ported to have assured the INTUC that whatever bonus,the
workers were receiving under existing dispensation, they will
continue to get it, if they were not entitled to more under the
proposed bill. On September 18, 1964, D. S'm]lvayya,r the
Union Labour Minister, gave the following statement on the
floor of Parlinment: )

“...it was not government’s intention that benefits which lab:
our may have been enjoying in the matter of bonus in any
cstablishment or industry should in any way be curtailed by
the adoption of a new formula for the payment of bonus.

“In the circumstances, government desire to clarify that in the
legislation to be promoted 1o give effect to the recommendations
of the Bonus Commission as accepted by government, suitable
provisions would be included so as to safeguard that labour
would get in respect of bonus, the bencfits on the existing basis
or on the basis of the new formula, whichever be higher.”

Though at best these assurances would merely lead to con-
gealing present position in certain cases, and the government’s
anti-labour modifications would all stand, the INTUC withdrew
its opposition to the proposed Bonus Bill. But the AITUC, HMS,
UTUC and others continued to oppose the modifications.

The Rashtriya Sangram Samiti uniting AITUC, HMP, UTUC
and several trade federations took the stand that since the gov-
ernment had unilaterally modified the recommendations of the
Bonus Commission, which constituted a compromise package
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deal, the tride union movement no longer was bound by the
Bonus:Commission’s Report and was free to advocate and fight
foriits own bonus formula. (See Appendix IL.)

The employers emboldened by the grains which they had

made through an obliging goveinment continued to mount
offensive particularly on the mimmum bonus clause and  the
assufance,to protect existing benefits.
s Two drafts of the “Payment of Bonus Bill” were circulated to
central organisations of workers and employers by government,
Discussions took ‘place in the Standing Labour Committee n
D\lé‘c:em’b‘ef' 1964 and later in an ad hoc committee appointed
for, the purpose. But no progress could be made.

« In' this background, the goveinment promulgated on May
29, 1965, the Payment of Bonus Ordinance. Tlus oidmance
made several 'further concessions to the employers and
was so defective and full of lacunae and loopholes that even
the «meagre benefits still left to the workers became well-mgh
unrealisable.

”Thé Payment of Bonus Bill as introduced in the Lok Sabha
on August 16, 1965 closely follows in all essential 1espects the
ordinance except Section 22 which has been amended.

As it exists, the Bill will give rise to lengthy disputes and the
position in this regard will be no better than it was cailer.

In the paées which follow, an attempt has been made to
analyse some major provisions of the Bill n a broad way Apait
from what has been written here, theie aie many moie defects
in the Bill but for the present, details have been left out The
AITUC’s view on the punciples ol bonus and 1ts ciiticism ot the
Bill from this viewpoint has not been dealt with.

1. APPLICABILITY OF THE ORDINANCE
(a) Retrospective Effect

" The Bonus Commission had recommended that the provisions
of the new formula‘would be applicable to “all bonus matters
relating to accounting year ending on any day in calenda yea
1862 other than those cases in which settlements have been
reached or decisions have been gven.”

3



The Labour Minister in his statement of September 18, 1964
had not sdid anything regarding this and the presumption could
therefore fairly be drawn that the government accepted this
recommendation,

However, the Bill says (Section 33):

“Where immediately before the 2nd September 1964, any
industrial dispute regarding payment of bonus relating to
any acounting year, not being an accounting year earlier
than the accounting year ending on any day in the year 1962,
was pending before the appropriate government or before
any tribunal or other authority under the Industrial Disputes
Act 1947, or under any corresponding law relating to investi-
gation and settlement of industrial disputes in a State, then;
the bonus shall be payable in accordance with the provisions
of this Act in relation to the accounting year to which the
dispute relates and any subscquent accounting year, not-
withstanding that in respect of that subsequent 'accounting
year no such dispute was pending,

“Lxplanation: A dispute shal be deemed to be pending
before the appropriate government where no decision of that
government on any application made to it under the Act or
such corresponding law for reference of that dispute to ad-
judication has been made or where having received the re-
port of the Conciliation Officer (by whatever designation
known) under the Act or law, the appropriate Government
has not passed any order refusing to make such reference.

Thus the earlier position has been modified in favour of the
employers. Now the coverage is limited only to those matters
which are “disputes” in the narrow sensc defined by the ordi-
nance which ipso facto means that in all cases where a dispute
in this defined sense is not pending, no bonus will be paid.for
1962-63 and if the accounting year ends before September 2,
1664, for 1963-64 as well. The carlier retrospective effect is
wiped out and only in a handful of establishments will any claim
survive, 5

Earlier, only those establishments where, there were settle-
ments/awards would be specifically excluded; now only those
where disputes are pending will be included.

The Bonus Ordinance was promulgated on May 29, 1965
What happens to an industrial dispute which was pending in
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the sense provided for by the ordinance and decided on any
date between September 2, 1964 and May 29, 19657

There are cases in which industrial tiibunals have dismissed
bonus claims because, according to the LAT toimula, there was
no ‘allocable surplus. The Bill now provides for a minimum
bonus 6f four per cent of total annual wages or Rs. 40 which-
ever'is higher. The awards of the titbunals have been publish-
ed and have become operative. \Vhat remedy can the woikers
have? :

+ Then what about a case for bonus which was pending on
September 3, 1964 and afterwaids, but not on September 2,
1964? In such cases, unless a dispute with regard to accounting
year 1962 was pending on September 2, 1964, again, minimum
bonus will be denied.

. The AITUC would therefore suggest that the Bill should be
amended to, provide for:

T

(i), Payment of, minimum bonus in all cases relating to anv
accounting year ending on any day in the calendar year 1962
where claims have'been dismissed because no surplus was avail-
%ble’é’ccordidg 'to the LAT formula.

" (11) Retzl'oépectiv\gi effect being extended to all bonus matters
relating to accounting year ending on any day m calendar year
1962jotherltli1qn;those cases in which settlements have been
Yedched'ior' décisions have been given except as provided m
(i) above, """ .

IR ok oo Nt * x *

(b)"Exénz‘ption ‘of certain ‘establishments

» (i) The, Bill exempts ,newiy set-up establishments from the
purview: of, the Act, Section 16 days:

t 16 (1) Where an establishment is newly set up, whether
Before or after the commencement of this Act, the employees
of such establishment shall be entitled to be paid bonus

i

 under this Act only—
.. ;(a) from the accounting year in which the employer derives

‘. g Profit from such establishment; or
t (b) from the sixth accounting year following the acounting
year in which the employer sells the products manu-

=
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factured by him or renders scrvices, as the case may be,
trom such establishment,
whichever is earlier: 1

Provided that in the case of any such establishment the
employees thereof shall not, save as otherwise provided in
section 33, be entitled to be paid bonus under this Act in res-
pect of any accounting year commencing on any day in the
year 1964.

Explanation I-For the purpose of this section, an esta-
blishment shall not be deemed to be newly set up merely by
reason of a change in its location, management, name or
ownership.

Lxplanation 1I-For the purpose of clause (a), an em-
ployer shall not be deemed to have derived profit in any ac-
counting year unless—(a) he has made provision-for that
year’s depreciation to which he is entitled under the Income-
tax Act or, as the case may be, under the agricultural ,in-
come-tax law; and (b) the arrears of such depreciation and’
losses incurred by him in respect of the establishment for
the previous accounting years have been fully set off against
his profits. ’

Explanation II[-For the purpose of clause (b), sale. of
the articles produced or manutactured during the course: of
the trial run of any factory or of the prospecting stage of
any mine or an oil-field shall not be taken into consideration
and where any question arises with regard to such produc-
tion or manufacture, the decision of the appropriate govern-
ment, made after giving the parties a reasonable opportunity
of representing the case, shall be final and shall not be called
1m question by any court or other authority.

(2) The provisions of sub-section (1) shall, so far as may
be, apply to new departments or undertakings or branches
set up by existing establishments: X

Provided that if an employer in relation to'an existing
establishment consisting of different departments or under-
takings or branches (whether or not in the same industry)
set up at different periods has, before 29th May 1965, been
paying bonus to the employees of all such departments or
undertakings or branches irrespective of the date on which
such departments or undertakings or branches were set up,
on the basis of the consolidated profits computed in respect of
all such departments or undertakings or branches, then such
employer shall be liable to pay bonus in accordance with' the
provisions of this Act to the employees' of all such depart-
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ments or undertakings or bianches (whether set up before
or after that date) on the basis of the consolidated profits
* computed as aforesaid.”

With the audited balance-sheet having become sacrosanct
under the Bill, it is not difficult to realise that this mncans immu-
nity for new establishments fiom paying bonus for six years.
Small concerns, in the home of small-scale industry, Punjab, have
already embarked on a novel plan to avail of this genciosity.
Closure notices have been served, the woikers thiown out, and
after a brief interval, the concern opens again under a “new”
name and title with “new” propiietors or partners. In some
cases, the “new” owners are simply the wives of the “old” own-
ers. Thus by a simple fictitious closure and sale, workers arc
sought to be deprived of bonus for six long years.

Of course, the “closure” can be challenged as mala fide and
unjustified or in contravention of “Explanation I”. But that re-
quires the raising of an industrial dispute, securing reference to
adjudication from an unwilling government, lonﬂr and tortuous
process of legal wrangling, may be upto the Supreme Cout.

Where the workers are unorganised, even this “remedy” is
not available. And by the time: the case is decided, a new
changeover‘(may’further prolong the no-bonus period

““Then this section limits the retrospective effect and debars
employees from.bonus in respect of any accounting year pricr
to the accpunting year commencing on any day in the year
1964, save as provided in Section 33. That section, as seen
above, confers retrospective powers only with respect to dis-
putes pending immediately before September 2, 1964. No dis-
pute for any accounting year which commences in calendar
year 1964 could ever be pending on September 2, 1964 for the
simple reason that no such accounting year could possibly have
ended before September 2, 1964 enabling the workmen to raise
a demand. .

Hence the AITUC would seck to amend the Bill by entirely
deletmg the six-year bonus holiday and providing for payment
of bonus from the mceptlon of the establishment.

(i) ThrOugh Section ‘38, power has been conferred on the
appropriaté government that “having regard to the financial posi-

7
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tion and other relevant circumstances of any establishment or
class of establishments, it is of opinion that it will not be in public
interest to apply all or any of the provisions of this Act there-
to, it may, by notification in the official gazette, exempt for such
petiod as may be specified therein and subject to such condi-
tions as it may think fit to impose, such establishment or class of
establishments trom all or any of the provisions of this Act.”

This is an entirely unjustified provision by, which bureaucrats
of the government have conferred on themselves Draconian
and dictatorial powers, which can be exercised for many con-
siderations, none of which is natwally mentioned but all of
which are wellknown in these days of extensive operation
of “Contact men.”

/‘l‘he AITUC will seek deletion of this clause.

X x x ’

(¢) Public Sector ‘
With regard to the public sector, there is, a whole lot of con-
fusion and even contradiction in the Bill which may lead to
depriving workers of bonus due or in any case, to a spate of
court cases with all the attending complications. Gyt
Section 1(4) provides that 'the ordinance shall apply to every,
factory and every establishment as'defined. This would include
y implication every publie sector factory. and .every, public
ector establishment if it otherwise comes within the purview of
he definition. doan o ey SIS PR R I s
Section 20, however, limits the .application in case of pubhc
ctor establishments, to'” an” establishment whose' incoine
m sale of its products or from any services it renders in com-
etition with : any establishment in private sector amounts to
t least 20 per cent of its gross income, EEEET "f
Section 32(x) further says that “nothing in thi§ Act/ shall 2 p -
ply” “to employees employed by any estabhsh{nent in public

sector, save as otherwise provxded in this Act.” H

v

, -
i

The net result of these three provisions is utter confusmn

Thus while “employees” of all public sector estabhshments
are ruled in by Section (I) and ruled out by Section 32(x) ex-
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cept as otherwise provided, there is no section which lays down

‘what this Prbviso is. Section 20 merely says which establish-

ment will bé covered but does not categorically confer the 1ight
on the employees of such establishments.

""What a nice grouna for lengthy disputes!

; The 20 per cent competition condition will again give rise to
endless disputes and may create genuine difficulties in the way
of determining the applicability of the Bill.

The AITUC would suggest that a clear clause should be in-
corporated laying down that the provisions of this Bill shall be
aliplicable‘to all public sector employees. The condition of 20
per cent competition with private sector should be deleted Tf
there is a public sector establishment which enjoys a 100 per
cent monopoly, its capacity to pay bonus is incicased rather
than decreased.

2. Minimum Bonus

The most tom-tommed provision in the Bonus Ordinance is the
one which provides minimum bonus equal to four per cent of
total annual earnings or Rs. 40 whichever is higher, to all em-
ployees covered by the Bill, even if the establishment conceined
suffers a Joss. .

»« But there is no provision by which this minimum bonus can
be recovered. Section 21 deals with “recovery of bonus due
from on employer”:

“Where any money is due to an employee by way of bonus
from his employer under a settlement or an agreement or an
award, the employee himself or any other person authorised by
him in writing in this behalf, or in the case of the death of the
employee, his assignee or heirs may, without prejudice to any
other mode of recovery, make an application to the appropriate
government for the recovery of the money due to him, and if
the appropriate government or such authority as the appropiiate
government may specify in this behalf is satisfied that any money
is so due! it’shall issue a certificate for that amount to the Col-
lector who' shall ‘proceed to recover the same in the same
manner as an arrear of land revenue.”

9



The operation of this section is thus plainly limited to cases
where there is a settlement or an award. In both these even-
tualities, remedies are already available under other laws, and
all that is done now is to add one more way in which recovery
of an amount due under a settlement or an awaid may be
made.

What happens in the case of those hundreds of factorics and
establishments where there is neither a settlement nor an award
and bonus is due?

Hence in all such cases, where there is not a subsisting settle-
ment or an award, minimum bonus can be recovered only by
raising an industrial dispute under Section 22, securing refer-
ence to adjudication and through the process of fighting it out
before the appropriate court.

It must be remembered that since balance-sheet with respect
to each accounting year has to be taken as the basis for bonus
in that particular year, fresh dispute will have to be raised
every year with respect to each such establishment.

Or, a claim may be made under Payment of Wages Act or
under section 33-C(2) of the Industrial Disputes Act,'but in
both such cases, only those employees can lodge a complaint
who aie covered by the definition of “workmen” in the parti-
cular Act. Such definition is much narrower than that of-“em-
ployees” in the ordinance and hence employees not covered
by the nairower definition would seem to have no course of re-
covery left except a civil suit.

The AITUC would therefore suggest amendment of the Bill
providing for recovery of any money due as bonus under
the Act, settlement or award, instead of only under a settlement
or award as at present. |

EXISTING BENEFITS CLAUSE

Labour Minister Sanjivayya’s declaiation in Parliament ’pn
September 18, 1964 has been quoted above and as has already
been pointed out, the INTUC found in this a convenient peg on
which it hung its withdrawal of the entire opposition to govern-
ment’s modifications.

4
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,Such a provision, however, is always built-in in all reports,
gtc., because existing rights and privileges cannot be curtailed.
All that it amounted to was that the workers will continue {0

‘get earlier quantum of bonus. Now, instead of this customary

safeguard, we have a clause in the Bill which docs not achieve
even this meagre objective.
.'The two drafts of the Payment of Bonus Bill circulated by
the government had provided as under (Scction 29):

“The provision of this Act shall have effect notwithstand-

-++ing anything-inconsistent therewith contained in any other

., law for the time being in force or m the terms of any award,
agreement or contract of service whether made before or
after the commencement of this Act;

“Provided that where under any such award, agreement ¢y
~icontract of service, employees employed in an establishment
.are entitled to bonus under a formula which 1s more {avour-
_able than that under this Act, then, the employces shall con-

. tinue to be entitled to the bonus under that {formula.”

it ”(2) Nothing contained in this Act shall be construed to
preclude emplovees employed in any class of establishments
from entering into an agrcement with their emplover from
‘v granting them an amount of bonus wnder a formula which
i . Is:different from that under this Act.”

The Bill as introduced finally on August 16, 1965 has altered
all this. Its section 34 provides that if the bonus payable under
the Act bears a lesser proportion to the gross piofits of the year
than the 'bonus paid did to the gross profits of a hase year (the
immediately preceding 12 months of the year immediately pre-
ceding the relevant year in case a dispute is pending), then,
subject to a ceiling of 20 per cent and provided the establish-
ment is required to pay more than the minimum bonus, a sum
will be allocated as bonus which bears the same proportion to
the gross profits of the year, as was the proportion in the base
year:

In both cases, gross profits would be arrived at after deduct-
ing all direct taxes payable.

The only thing guaranteed is the 1atio and that also, irrespec-
tive of the pumber of workers in the establishment. In rapidly
expanding units, the number ot workers may have gone up con-
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siderably since the base year and though the ratio of bonus’to
gross profits may be maintained, 'the quantum per worker will
decrease. Hence, in many cases, this safeguard clause will, in
fact, provide no safeguard. oot ;

Then again, the operation of even this clause is limited 'to
establishments where there are subsisting awards, agreements;
settlements or contracts 'of service. Two major categories—one
where bonus and its quantum are customary and, second, where
there is an ad hoc arangement—are both excluded. Thus,
“puja” bonus, where paid acording to custom—as distinct from
award or settlement—would not be covered by this clause. Nor
would the ad hoc arrangements as in Bombay textiles.

The Draft Bill, based on Labour Ministers’ assurance did not
provide for ceiling of 20 per cent. Obviously this section would
apply to cases where bonus has been paid for many past years
and the concern is well-established. Obviously also, such a
concern could almost be ruled out from ever coming under the
minimum bonus provision. The Bill has thus quietly in-
troduced another pro-employer provision.

Section 32 of the Bill read with Section 34 has the effect
of saving only those settlements in which bonus has been linked
with production or productivity in lien of profit bonus. No
award or settlement or contract of service providing a straight
profit bonus is saved except as a “ratio”,

The AITUC would therefore suggest that the Bill should
be amended to provide for saving payment of bonus made under
existing dispensation (which would mean law, award, settlement,
contract of service or custom) if the employees so desire.

4. FUTURE SETTLEMENTS

The Bill not only makes a mockery of the assurance to pro-
tect existing benefits, its provisions also have startling eﬂects
with regard to future settlements, ,

The Bonus Commission had squarely’ rejected the préposal‘
of employers for linking bonus with production/productivity in
place of a profit bonus. 'In para 4. 6, the Bonus Commission-
says:

¥

i
¢
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TN “In"view of 'the objections to the proposal by large sec-
"ty tion§ *of emplcgrérs as well as by almost all the unions, and
F."withe practical difficulties inherent in any such proposal, we
ssiare unable to recommend that the concept of bonus based
sr,h _on profits should be replaced by an annual bonus linked with
o, * “production or productivity. It is’doubtless true that pro-
B ke ekl T e OF, PROCH : ;
ST ©3erly ' devised 'incentive systems in manufacturing concerns
; 2wk < 2form a useful part of the wage structure and would help to
g~ - "%+~ r.rincrease_production; but they cannot be suggested as a sub-

.,

/e / . «-stitute to replace the annual profit sharing bonus. Where 1n
‘{ ’ particular Companies, as in the case of Indian Aluminium
H ' Co. Ltd,, the employer and the Union have adopted or, in
P future, opt for such a scheme in substitution of bonus based
. on profits, it would be a different matter; and our recommen-
;;"3 = dations would then have no application to such cases.”

[ = ° The earlier draft Bills had made no specific provision in this
e ,x'ghregard leaving such contingencies to be covered under proviso
g"’l‘ + (2) of section 29.

¥ ~  Not so the present Bill. In the anxiety to sexve the employers,
, the government has introduced section 32 and has failed to pro-
fa vide a very necessary provision, namely that in order to opt out
3 of the Act, the formula must be more favourable to the em-
] sloyees than the one provided for by the Act

; ploy P 4

(R The net result is that, firstly, in futwme no settlement can be
- made on the basis of a straight profit bonus and, secondly,

- leaving the door wide open for exploitation of woikers.

Clause (vii) of section 32 exempts those employees from the
purview of the Bill “(a) who have entered before the 2Sth

: May 1965 into any agreement or settlement with their employers
" for payment of an annual bonus linked with production or pro-
‘ ductivity in lieu of bonus based on profits; or (b) who may
? enter after such commencement into any agreement or settlement
" with their employers for payment of such annual bonus in Leu

of the bonus payable under this Act.”

Thus, in' future; the road is cleared for employers to refuse
M - to negotiate on production bonus unless it is in leu of profit
4 bonus.' The courts may take a similar view. Similarly, any
settlement for profit bonus will be refused unless it takes the

form' of production bonus.

13



In many concerns now, workers are getting both production
bonus and profit bonus. In future, this will be ruled out.

The unions should be prepared also for a spate of “settle-
ments” in which workers will ‘willingly” give up profit bonus
for some production bonus scheme !

Obliging unions will be formed to enter into such settlements,
in places some workmen will be coerced and in others bought
over to sign settlements on behalf of all workers. And such
documents will be used to ban the operation of the minimum
bonus clause.

Specially in unorganised sections of workers, this develop-
ment is likely to proceed rapidly.

The government is never tired of repeating how the Bill is
going to benefit lakhs of unorganised workers who never pre-
viously got bonus. But what it forgets to point out is the big
door left open by it through which employers can walk out at
will.

In view of this, the provisions of section 34(3) become almost
meaningless and a mere eye-wash except where the workers
through their struggle and unity succeed in imposing them. Or
except when the employers utilise them to deprive the workers
of whatever benefits they may be getting even under this Bill.

Hence the Bill must be amended to delete section 32(vii)
and to amend Section 34(3) by changing the words “a formula

which is different from that under this Act” to “a formula which-

is more favourable than under this Act.” '
[Also see NOTE on page 23]

5. COMPUTATION OF BONUS
(a) Return on capital and reserves:

The Bonus Commission had provided for a 7 per cent return
on capital (compared to the earlier 6 per cent allowed
by the LAT and Supreme Court) and 4 per cent return on re-
serves (compared to 24 per cent allowed by LAT and the
Supreme Court).

The Bill, basing itselt on the government’s modification, raises
these rates to 8.5 per cent on capxtal and 6 per cent on reserves.
In case of reserves, no proof of utilisation of reserves as work-

14
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ing capital is now requited nor of the period for which they weie
59 utibsed in the relevant accounting year
_In the capital-intensive industiies, thgse huge concessions
may well wipe out a substantial portion of the swplus available
for bonus. .

The'employeis’ arguments that they Bave to pay Iugh 1ates
on boriowings and high dividends m oider to attiact capital
do not have relevance m the context The rates of retwmn al-
lowed are, in fact, notional—the actual 1ate of dividends on
capital is not taken into account

(b) Taxes

The Bonus Commission had provided for deduction ot only
ncome-tax and super-tax from gioss profits m oider to anne
at the available' surplus. The Bill allows deduction of all direct
taxes defined to include income tax, super-profits tax, companes
(profits) sur-tax, agricultmal income-tax and any other tax
which may be declared by the Central Government “to be a
direct tax for the puiposes of this Act”

;Thus apart from increasing deductions to cover all duect
taxes, an overriding power is given to the Cential Government
to notify any tax; which may or may not 1eally be a dunect tay,
to be such for the purposes of calculating bonus!

(c) Development Rebate

The Bonus Commission had this to say about development
rebate:

“ “Under the Income tax Act, development ichate 15 not
pait of the depreciation allowance and 15 ganted over
tand above the depreciation allowance It 1v a speaal allow-
ance to encourage companies to instal new machmery In a
year in which installations of machmery aie very laige, the
inclusion of the whole of the development 1ebate together
with the statutory depreciation, as prio1 chaige, might wipe
off or substantially 1educe the available surplus, even though
] theﬁworking of the concern may have 1esulted 1n very good
profit.”

It is on this ground that the Commission 1efused to allow de-
velopment rebate as a prior chaige as had also been done by
the Supreme Court under the LAT formula.

15



However, now the Bill says that prior charges will include
“any amount by way of development rebate and development
llowance which the employer is entitled 'to deduct from his

come under the Incometax Act.”

At present, this rebate stands at 20 per cent of the actual cost
of new machinery and 40 per cent in the case of ships.

Thus, it is easy to see how in a year when there has been
large installations of machinery in any concern, the entire sur-
plus may be wiped out. And that too automatically, whereas
carlier, in the case of rehabilitation allowance, the case had to

be proved by the employer.

(d) Remuneration to Partners

According to the Bill, each partner is entitled to Rs. 48,000
per annum as remuneration and this, without having to prove
whether he is working for the establishment and what his qua- '
lifications, etc., are.

" Previously, both these had to be proved and even after proof,
the adequate remuneration in each case could be fixed by the
court in its discretion. All that is now gone, and a “wife” who
may not even have seen the factory is entitled to Rs. 48,000 as
a matter of right simply because she is a partner. Hence the
changeover from the husband to the wife does not even entail
this risk of losing Rs. 4,000 per month.

Of course, a person may be a partner in many establishments.
And from each of these, he can draw Rs. 48,000 a year as his
“remuneration” !

In the course of a Memorandum to the Members of Parlia-
ment, the Rashtriya Sangram Samiti has pointed out that “the
Bonus Commission Report is a comprehensive ‘package deal,
wherein the workers’ representatives agreed to scale down
workers’ demands and accept positions which’ were not accept-
able to the workers, as a measure of compromise and achieving
agreement. Now, the government has unilaterally set aside this
compromise and jaccepted the pleadings of 'Big ‘Business on
major points. Hence the issue is open once again and the workers
teel free to put forward their own formula for bonus.”

>
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E Appendix I gives the formula put forward by the Rashtiiva
Sangram Samiti on the lines of which the AITUC would seek to

i get the ‘Bill amended.
6.+ DISTRIBUTION OF BONUS

(a) Contract Labour, Apprentices

“The Bonus Commission had excluded workers engaged

’( augh contractors on building construction while they had

cifically included workers directly engaged by construction

mpames. ‘

However, the Bill has excluded all contract workexs.

1) Section 2(13) defines “employee” as any person who is “em-

ployed Applying the Supreme Court tests and the distinction

betvyeen contract of service and contract for service, this would

mean prima, facie, that all contract labour would be excluded.
The definition in the same clause also excludes apprentices.
,Thxs position cannot be accepted by the workers and the

AITUC@would like to amend the Bill specifically ruling in con-

tract Jabour and apprentices.

(b)' Dismissed workers:

Section 9 debars those employees fiom 1eceiving bonus who
h'lve been dismissed florn service for fraud; or, riotous or vio-
» lent behavxoul while on'the premises of the establishment; or
theft mxsapproprlatlon or sabotage of any pioperty of the esta-
bhshment

. Apart from the fact that this is an umeal distinction, the po-
ﬁ% ;é smon cannot be accepted because two punishments cannot be
" R | given for the same offence. The employee having been dismis-
- sed for an alleged offence, the matter is finished, He cannot be
) deprived of a share of the profits of his toils merely on account of

uL + his dismissal being the result of certain type of charges.
2 The AITUC would therefore seek deletion of this clause.

However, if there has been a financial loss to the establishment
T\ due to fraud, theft, misappropriation or sabotage, on the part of

o the worker, the amount of that loss may be recovered from
e bonus due to him and the balance, if any, paid to him.

S
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(¢) Computation of Days Worked

Scction 14 lays down the provisions with regard to the com-
putation of days worked by an employee duiing an accounting
year Clause (a) lays down that all those days on which he
has been laid oft under an agieement or standing oiders or any
Act shall be counted as days worked But what happens in case
of tactouies where Standing Orders Act is not apphecable (hmit
100 wotkers) o1 wheie the lay-off provisions of Industrial Dis-
putes Act are not apphcable (limit 50 woikers)? In such cases,
presumably the workers who may not get any lay-off compensa-
tion will also forfeit bonus for those days.

Clause (b) says that an employee will deem to have worked
on days on which he has been on leave with salaly or wage.
Not considering for the time being the numerous  instances
where an employee may be on authorised leave without wages,
what happens to the workers who get no wages for the two days
waiting period under the ESI Act? Presumably, those days will
not be counted towards computation of bonus Then there is
no 1eference to days on which a worker may have been locked
out or may have been on strike which has not been declaled,
llegal by a competent authoity.

The AITUC would seek to amend section 14 by deletmg thel
1eference to lay-oft under a law, standing orders or settlement;x
and covering all lay-off, by deleting the reference to leave w1t§1)
salary or wages and changing it t6 authorised’ leave whel;her
with or thhout pay, and by including the days on whlch work}ers
have been locked out or are on strike. In“all thedd 'hses, ‘tne
worker should be deemed to have earned on each day ‘i
average of lus daily wages in the 1mmedntely preceding monﬂl

!
s
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Appendit 1

BONUS FORMULA PROTOSED BY
RASHTRIYA SANGRAM SAMITI

The All-Indii Tirade Umon Congress, Hind
Mazdoor Panchayat, Uwmited Irades Union Con
g1ess, All-India  Bank Lwmployees  Assocwation
All-Indic Cement Workers' 1ederation, National
Federation of Inswance laeld Workers of India
Mahaguwarat Sangram Samiti, All-India Newspuper
Lmployees Fedeiatwon, and the National Iedera
tion of Indian Road Transport Woikers, united
in the Rashtriya Sangram  Samuti, unanmmously
put forward the following formula, on Novem
ber 21, 1964, for acceptance as the formula
wluch should be mcorporated m the Bonus
legislation

(a) A mummum bonus equal to one-tweltth of the total eamings m
perenmal industiies and one-sixth of the total eumnings i seasonal
{1+ 7 industries be paid by all concerns mcspective of the number of theur
¢ + employees and nrespective of theu financial position
¢‘(})) The avalable swplus for distubution as bonus should be anved at
' and distubuted as follows
,, From GROSS PROFITS, deduct
{ : "t/=+ Depreciation,
—6 per cent return on actual pad up capital excluding bonus
q  .aShares;
PPN “--—;Z per cent 1eturn on teserves employed as working capital i the
: o =y Televant;year and on bonus shares,
" —— Statutory mcome-tax on piofits after deducting bonus payable
Sixty per cent of the available swplus thus calculated should be paid
as bonus 1 cash, without any ceiling
(Gross profits for calculating bonus will be anuved at before deducting
Managing Agency commission and allowances/salanes of managing
pattners )

(c) Rehahilitation, development rcbate, super tax shall not be admmtted
as prior charges

I

"(d) There should be no freezing of any part of the bonus amount mto
T savings cerhficates
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{¢) Accounts of companies must be made available for inspection on
demand from the union.

(f) New concerns must pay minimum honus till they start making profits.
New establishments of old companies shall be treated along with the
parent company for the purpose of bonus.

(g) All public sector concerns whether departmentally run or otherwise
and whether enjoying monopoly or not must pay bounus to all its
employees without any discrimination, on the hasis suggested herein,

(h) All workers including casual, temporary, contract workers shall be
paid pro rata bonus according to the number of days put in by them
with the concern in the relevant year. This also applies to dismissed
workers.

(i) Bonus shall be recoverable through Payment of Wages Courts.

(j) Employers failing to pay bonus due before the expiry of the eighth
month after the end of the bonus years shall be punished.

(k) Wherever there exist awards/settlements for payment of higher
quantum of bonus, or customary bonus is paid, these shall continue.

Appendix 11

DISSENTING VIEWS OF S. A. DANGE RECORDED IN
BONUS COMMISSION REPORT

In the main body of the Bonus Commission’s Report, it has been recorded
that Com. S. A. Dange, who represented the AITUC on the Commission,
did not agree with the Commission’s observations or recommendations,on
various issues. For the information of trade unions, extracts noting the
dissenting opinions of Com. S.A. Dange are reproduced below.

1. ON COMMISSION'S OBSERVATIONS ABOUT BONUS FORMULA
SUGGESTED BY TRADE UNIONS

“Our colleague, Shri S. A, Dange, does not agree with our assessment
of the formule suggested by trade unions. However, he does not want to
press his views at this stage in view of the common understanding on the
formula arrived at by the Commission.” {page 30)

The Commission had stated in the report: “Having considered the
various views on this matter, we are unable to recommend that bonus
should be determined at a ceztain percentage of the gross profits after
deducting only depreciation...” (as suggested by the trade unions —
Eprrog).

ON RATE OF RETURN ON PAID UP CAPITAL

“Our colleague, Shri Dange, does not think that ‘a sufficient change in
the circumstances, since the Full Bench Formula was deviséd, warrant

3
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3 some increase in the rate of return on paid up capital” He, however, has
?’k , given his consent to raise the 1etur to 7 per cent because of the comnion
;:3& understanding on minimum bonus.” (page  50)

Ef .. The Commission had stated in the report : “Having gieen careful consi-
g ! deration to the representations made before us, we are of the view that
- the’ return on paid 'up capital to De allowed as a prior charge in the

: Donus formule should be at 7% (Subject to a Minute of Dissent by
vy Shri Dandekar).- There has Deen a sufficient change of circumstances
. since the Full Bench formula was devised to wariant some increase in
" wthe rate of return on paid up capital.”
v 1

B, ON,BONUS IN'NEW CONGERNS

iy TOur colleague Shri Dange does not agice with this reconumendation
as he feels that this will deprive thousands of workers lor such a Jong
period as six years, despite their being in production, from the benefit of
cven the minimum bonus, in concerns which are expected to have enough
financial resources to meet this extra addition ol only lour par cent to
their normal wage bill, which today is, in no case, backed on the need
based minimum convention.” (page 57)

TETES
.

b

S Gl
P
P

%

b«k
X @ " 'The recommendation made Dy the Commission, refened here s “that
%» K ' the' general bonus formula proposed Dy us should not apply o new
b . concerns' until they have recouped all early losses including all ariears
o of normal depreciation admissible under the Income-tax ALt, subject to
e - Vo La time limit of six years. In other words, in such cases we recommend
¢ . i that the liability to pay bonus (including minimum bonus) in accordance
} vy with our formula should commence only— (a) from the year in which
i . there is for the first time on overall net ofit, i.c., sufficient profit, after
3 s providing for that year's normal depreciation, to wipe off all accumulu-
‘ * tions of previous losses and aiicars of depreciation; or (b) from the

Ei? - . sixth year following the year in which the undeitaking begins to sell
] its products and/er services; whichever may e carlier.”

= 4. ON BONUS TO SEAMEN
pL . “Our colleague, Shri Dange, however, is not incdined to agiee with

this view.” (page 84)

The Commission observed in the Report  “In the vicw we hace taken,

our recommendations would not apply to scamen. fven otheiwse the

question of bonus to them raises certain difficulties which must e

. Dorne in mind. If Indian shipping companies engaged in foreign trade
were required to pay bonus to seamen, it would put them at a dis-
advantage in competition with foreign shipping companies, and it would
be difficult to attempt to apply the bonus formula to foreign shipping
companies. Any attempt to force the bonus formula on them would
« discourage the employment of Indian seamen, and foreign companies
. «may well prefer to employ secamen from other countries. It may there-
 fore be unwise to apply the bonus formula in respect of these em-
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ployees. Qur ('u[[euguc, Shri Dange, howeeer, is not inclined to agree
with this view.”

GN BONUS TO WORKMEN 1IN “INSTITUTIONS”

“Our colleague, Shii Dange, however, thinks that Bonus formula should

i/ e applicable to those  institutions which are withiu the meaning of the

G

,’ \lndustlml Disputes Act.” (page 87)

The Commission  Beport recommended  that “The  honus formuly
shionld  obuviously ot apply to employees  of institutions such as
Chamnbers of Conunerce, Red Cross Associations, Unicersities, sehools,
colleges, hospitaly and social welfare imstitutions, ete. Such institutiony
are nol established with a ciew to make profits, though they may hacé
a surplus of income over expenditure. It s necessary to go into the
question: as Lo which of these are industrics within the meaning of the
Industrial Disputes Act. We recomnunend that the bonus formula should
not apply o such institutions.”

ON BONUS TO WORKMEN IN PUBLIC SECTOR
UNDERTAKINGS

“Our colleague Shri Dange does not agree with this recommendation,

he holds that public sector mdestakings should pay honus Trom the

moment they go into 1)1'()d|lcliun/.\(‘rviu‘ hivespective ol whether lhcy are
competitive o1 not.” (page 89)

The Report stated on this point - “Talking  gencrally i the light of
what has heen said carlier, we fecl that « practical, rough and ready
but objective yurdstick for assessment of the competitive character of
public sector enterprises is neeessaiy. And e recommend, therefore,
that if not lesy than 200 of the gross aggregate sales turnover of
public sector underlaking consists of sales of sercices and/or products
whiele compete weith the products and/or sercices produced and sold
by wnits in the private sector. then such undertakings should  be
decmed Lo be competitice and our fosmula should apply to such units.
We secommend further that in the ccent of any disputes in particular
cases av Lo whether any anomalous and marginal cases foll within or
outside the dividing ling of heing "207 wm/mlllwc,’ the machinery
jm' {[r'('i(liu” them: should be that recommended by us i ;mrum'up/x
19.23 (/HI/)/(I XIX Jor the settlement of bonuy (llsputcb "cnuullj

ON BONUS TO “DISMISSED” EMPLOYELS

“However, aur colleague Shri Dange totallv - disagrees both with the

approach as well as the recommendation on this question. e does not
mind the present position being retained in which honus is withheld on
account of misconduct involving financial loss to the Company.” (page 93)

The Commission had recommended that “for the present, the existing
practice may continue, but with the addition that bonus may be wttlv
held for dismissal only in cases of riotous or ciolent behaviour on the

a9
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work prenuses, theft, fraud, musappmopnation o1 sabotage of pioperty

of the concemn, and fuithar edension may bo defancd L oa moe

propitious moment.”
8 STATEMINT AT END OF REPORT

“Ow colleague Shir Dange dosucs that the Tollowme stdement bhe o
corporated m the Repoit

““Thae ae catam ponts in the genaal body of the Report wd i the
Bonue Fearmuly adopted hete on which T would have Iikad to uld o
separate dissenting note detahing my views But 1 hoe adamed fiom
dong <o m the hope that what has hoen weepted hetem mn do won
with the complicatons which the workars had to face on the honns s
tion 1 the last few vears and mu ene all of than o hottor ded fon th
tune being at least” (page 93)

NO1TL (See page 14)

Scction 34(3) which deals wath futme scttlomonts ke vo wcfaonce o
cuibhng of 20 pa cent Thie caling 1v spaahally  manbioncd  m Scetion
342) which deals with aasting scttloncnts wd wvuds Bat omplovas
are abcady rasmg the plea tha caling apphes to Scetion ({3 o

Agan, m some cases, thac may be pcunme Qiffialty swath rcsud
meomc tov rchate b more thw 20 parocont g pud o bames oud
tormuta windh s diffarent than the Aot ot mtended tha o 1o
payiient should be mare thw 20 paaont o the o] v unms of o
worhar, there av vary Wttde pomt an hoving clanmbe lnd s difforont
from that under the Act

Henee a speafic mention shonld Toomle e S ot 40 tha it
ceiling does not apply to such ¢y

s
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