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s2 of the landmark eaoss
hought havs pevplexed cna
sulhting Teom ohfusecation of
unds ther Industrial D;s;ut@s
ict). This bizarre situatien, 30

years after ths 334 and industrialization had
advanczd ~n =2 natiﬁnal 5, cmld nrt ba allowed to centinue
lengs~»e  So, ths bgnt gd fo= on authoritative rasolution
of this confus:zd pcsitiﬂn which has survivsd --indeed, has
bean<?€o§ntuac3d by —-—= th: judgment of ths six-membsr bench

; . ; .

. ,
in Safda» Jung, if w3 may s~y 30 with doep r3spect, has led

te arefersncs to 2 lavrg:» bonch of this die-hord dispute as
to what antindustry' unds» Sscetirn 2(j) means.

4
/ C
L@ffﬂ 252 and logomachy hnve the gainius too injcet
mysthUu int~ common wo-ds, alienating the laity. in effect
from the ~ulh cf 1w. Want 1s th2 ecommon worker o O“ﬁlﬂ Yy
- ampleoyver to Ao if hs is houllder:d by o dxfinitienal il
"l ols unsucs waslaie 215 st Uprige - say, a hosplicl, @
univergity, 7 library, a girvice club, =2 logil hedy, o .
regearch institute, 2 pinjorapole, 2 chombir o cwmires, 2

nervous of dceeptanc: in court, wha-: the mesning of meanings
is 1nst in uncertain cr»ulition and casces have even cancella’]
cach oth2» out whil: w2adin meining. ’

Gandni Asbrom- 1s an industey ot all? Hatueal menning 1s

"I do noe think, " s2id Diplock L.dg .
that anywaoire, QXCJDt in 2 court of law,
it would be arguyl with goavity thot a
Dutch barn o grain ond fodder stores or
any ordinary farm buillings are propsrly
diseribod as vapositorics. A gloucester-
shiw. farmer would sty they wers farm
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huildings 2 would laugh at thelr beind
called ' roposite gty M the

spirit, Stamp J. ?%jaoted

15
the carrying on of ths busins
cram2torium anvalvzd thz " su L O
gonds or matzrials 1o Any pro "Wl vhin

~

-
sictimn 27101) (e} of the Incom sot 4952

as a disteriion of th: Bnglisn langiige---

I p“otest,:g 1] subjecting th: Inglish

languags, » pariicularly simple

Anglisn phﬂ“S', to this kind oZf .ﬁwnﬁrgs atT
)

P

. a4

phidolngy and ssmasicl
Esctzirica iz anathzma for lavw affeciing the common narn
in the eommercs of 1if:, ="nd so the atarting point fex

our discugsiop is the detarminatien tn =0 by the plain, not

ths possiblz, "$3ns: of =hz woede uscd in they dafinition, in-

formz2d by the erntaxt and purposse of y 1147

its schims and setiing 2and conceptuelly colourad by

onoandustny at thoe cumn b davalopmental stage in

20V M

tha smifuts

count=y. In cur systsm ~7 praeadents ~ur ¢

pN [

s urgsd by counsel, to riconcile prior proncuncanch

¢

pessible; and to reconsidar the gquestion a2ltogether,
necessary. Ther: 2ve no ab nlutes in 1ﬂw since life

3 - 3 IR . 0 < T —
it n,rv,u, is ntive., Whot is an Induatey in g

the Sovizst Unlen may not 9 oo in luul: noocvaen in

cur Country what was not an industry decadces agn mey wWall
cen now.  Our judgmant here has no pontifical ilavour but
seeks to scrve the futur: hour till changes in the 13w o»
- in indust»ial culturs cecur.

Law, especially industrial law, which rkgul“J“s tha
rights and r=madies of th: working class, uniamiliar
with %the sophistications of definitions and shower of decis. -
unable to secur: expart legnl opinion, what with pevarty
pricing them opt of thz justica market and denying them ths
stayving powers to withstond the multi-~decked litiga®tive preocoer s
de facto denies sncial justice if logal draiting is
vagarious, definiticns indefinite mmd court rulings contra-
dictory. TIs it possible, that the legislative chambers ars
too prioccupiazd with otaz~ prassing bHusiness to listen to
court signals calling fov clarificatinon oI ambhlgurus Sicuses:
4 corzful, prompt amindment of See. 2(J) would have pre-
smpted this docket axploasion bifors tradbunnlc ond o
crurts. This Cour®, perhaops mor: than the 1:gislative and
Executive branches, is dz:ply concerned vith law's delays and
to devise a prompt delivery systoem of seciol Jusulcc.

Thrugh th: tril~~ins of o dafiniti-n is ths sele
forznsic job in chis baton o ppeals, Adependen® on winlel,
perhaps, a fsw thousand nth:v cases await dicision, Tho
cycleoramic s2mintics of th2 simple werd 'industry' and the
Judicial glnss nn it in » cotena of cases, hav: led ©o an
aveoidable glut nf 1libour litigation whaers gpesdy
(2) Maxwell "Th: I: .
by P. St. J. T

+

: cybaon of Statuss” 12th Bdn.
meon pn. 81-82,
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finality ond working crite
and this dclay in Jlﬁf@o;l
sequent partial pardysis

blzamz2ablz on the abssncea ©
bztwazn th: enurt a&and the

Th

xvican judg:, Justies Cardeso, while
wag Chiaef 3

Hew York Sunr-:ma C-’}u‘.f"f\], aade Lshas jo LY
- .,
"The Courts o2 not nzlped as thay could and ougns o
be in the adaptatiny ol law 9 justicie. Tn: roaseon
they are nrt help2d is hacause there 1s no onc winss

business it is te give warning' that heln is.needad..
ee W2 muat hava a couriar who will carry the tidigaos
~f Jistriss...... Today courts ani legislature werk
in sa2paration and alnnfness. The penalty i1s paic
hoth in th: wastzd 2ffort nf production and in ths
ower:d quality of Th: peoduct. On the one sides,
the judges, 1a1t to fight against anachronism and

($9]

injustics by th: maetheds of judgz-made law, ang
distractz? by the conflicting promptings of
juoul,: ant lomic, of craict ey md m2oey, 2nd Thn
eut L Snliy Looors heoars €
trvll. On ths oth:» gids, *tha lagislaturs, ini~—m:
A

T LOKSDS OL Gils

only casually 2nd intsrmyrthenily of t‘*needs and
preblems of the coivets, without expert or w:isponsible
or disintsrzstsd or gystematice advlCu as S0 the

workings of onz »ule or anonthar, patches the

fabric hora und thzwe; and mars often whan it would
m2nd. Ligislaturs 2nd courts move on ir proud and
silant 1sniati-n. Some agancy nust ba  found te
mediate betwoen tham.!

“The grav: disquiet about arw:ars in courts must o=
accrmpanizd by d= eper insigats into niwew wetholinlogy than
celleetinon of statistics and miner reforms. Ap*r;CL tTing +the

urgency of guick justica, = 0”don sut of sncanl Justic }, as
pricrity item on tha ngende “I Law Reiorms and _suspse’ lPU
public una2wiwin>ey 00 3000 5500 kil : :

)

we make thass painful obssrvati: nu.

(RIS ;(, [P wal ',,.“

This obit:~ :xarcrs. is in vlsc1u?j: of the court's
ocbligation % inform ths cﬂmmunl“y in our davileping country
whers to lock for the faults in the legal orda» md hov to
take meaningful corrective nmsasuriz.e The comrts too havs

a censtiti=2ncy th: nation- 2nd a menifesto-— thes Oonstituion.,

That Is the validation of this divagation.,

Back tn~ th. singls probl:m of thorny simplicity: wnas
is an'industry'? Historically spoaking, this Indian statuts
has its beginnings ip Australia, cven as th: bulk of cur
corpus Juris, with a ¢olonial flabour, is ~ carbon coDY
of ungllsu lav. Thsraferz, din 1nf,rn?“tn+iﬁn, Vi Ay sCoK

A

light Australasilly, 2n? so it io that =he precodonts



ni this crurf nay:

Bngzlieh dletionari

in 19w and SAclcty,

thnt statutony cons

tn alien tﬁlhk;u\.
Phs -~aforines be uc runs Lhua:e K
"onz ghould h:v: Yhought Shat an activist Parliamend
by t*klnﬂ quick policy decisions and by wescrtling o
Jmlnd%uory p“ﬁcb sses wWould noave Q1n371¢1uw, clamrizad
2nd de-limited the definition of "aindustey" and, Lf we
may add "woriman". Had this basn don: < and
slert specd by © siatur2, 1iti h is tho
hi3getiing sin of iah b?ldj 1ifz coull 1wva haon
avoiaad to a considerable dagres. T ation nay
PETNAPSs nappan on 2 distont day, but v e to
dicud: Teom day to day dioputos invelving this hronch ox

“industrial law snd ziv: guid iuce by docla~ 1ng vhat 18 on

Indusgtry, through the proezss of intavpretation and
re-interpretation, witn a murky accumlation of case 1w,
Q‘qwssl on DTTA SIS 4GV CONS:D U0 TOLY On DSuUsul D ol
each emphasising on2 part o» othi» of the docisicn as
supporting his argumaznt. Rulings of tais Court beicw: and

aftz» hav: vsvalaed no unonimity nor steuck any unison and
sc, w2 confsass to an inability te discern any golden
thread: »unning through tha of dzcisinns bearing

tﬁlng

on the issue at

"

«sss tha chanc2 of confustion I»onm thr crop of cases in a
araa whar: th? common man h1as to undsrstand and apply the
law mzkss it able that thsra should bhe comprahansive

a
clear and ponclus sclawation as to what is a
industzy under ths Tn iustrial Dignutss Act 2g it now
stznds. Ther: srz, Wz think it necessary to place
this case haefors thz 12avwnzd Chief Justice Inr consi-
deraticn by 2 1owger Bench. If in th? reandim~ the
Parlisment do3s n~t set, this Cev-t 37 navae 5o fillumine

the twilight arza of 1aw and help 4oz indust—inl
comtunity ca»ry on smooShly.” .
o, thz leng and shori of it is, whot is 2n industry?

Secrion 2(3) dsfines ' it:

" industey" menns omy  husiness, trade, andertaking,
manufactura or calling of cnployers an” includes ny
calling, ssvvics, :nmploymet, aandic—ait, o7 industrial

cccupation or 2voe®

clon

Lzt us put it plain. Th: caarans ol ©
th:t w2 pust r3:ad th: statut. ng a2 w
snd o holistic pemspictivs oi 1%6. We
histeorical background, objeets nd =7
thonrnt-wavs, Dopul e undealntiog

Hﬂgflji}tl‘f? ‘>w?\ a0 G- Lhye. T ;

of vorkmen®

Aapst-uction ar: tUits
nol: te ot a hang ol 1%
mush have regard to Th

qsms, intzrnatiecnal
cent bl ernne T L on
Cro e ban g, CLeTUIOn T L,

i
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while nnt absolub:ly bindingz, are fauds € a2scertain meand
Nor are w3 writing on a ula 7asa. Since  3ansrjcc,dsc

B

TS age, w2 havs o heavy harvest

ustry' ard we nave 50 bs gulded

Tated o *q, us-f;r as possible

silver jubile= span ol yeo
»ulings on what is an 'ind
the varzinrum oi criter.a s

Yy

and not spring o cr2ative surprisa on S 1ndustrLu1 COmmY

by 3 stroka Pf frzak originality.

Anothsr sobsring sign. ., In a world of » Iﬁ tivity where
law and 1lif2.intsvrlecs, 2 szarch fo» absol tes ig.a sslf-~
condsmnad exercise.  L2gal concepts, ergo, are »alativist,

f

of

by -

Zs

nity

and to miss thls »ulz of change 2nd dev: s1opme ntal stages 1s to

interpret cnegelf int~h srror.

Yst 3 thi»d signpnst. Th:r functional focus of this
industrial legislation and th: social perspschive of Part
of the Paramount Law d»ive us %o hold that tha2 iual goals

v
of

the dct av3 contintmzat of werksrs and peace in the indusiry

snd judicilal int:rprataition should he gearad to their

fulfilment, not thair furstration. 4 worker-oriasntad strot
must vecelve 3 coanstruction whars, concentuslly, ths keyno

fhﬁuﬁht mu%b b“ the wrerlesr 2nd ths ecommunitr, as Fhe

Coli G oy L nw LI 0u Al A L1l

Dh.gu CLole S 50 Mwid

mrtlcl 38 38 39 and 4%.

ey ) . - ‘ o :
A loock at ths definition, dictinnary in hand, dscisicn
in head and Constitution at heart, leads tn some: sure

charactsristics. of an 'industry!, navwowing down the twil
zonz of turbid crantrovarys. An industry is a continudty,

crganized activity, s 2 purpos:ful. pursuit--not any. isrla

d\] ..ntu-.‘r_‘-,‘ d= SUl'tﬁT'V ‘BXCU\T'S:L on 014 C(]suul T1 o(\tlng,l:ngagebc

husinsss, calling, m@nufacture-mechanical'bruhandicraft-,'
hasad- ssrvics, em@lovmdut, industr1<l nccupation or
avocation. For those who know English and. are:not given
to the lusury. of splitting semantic hairs, this zonclusien
argues itself.  The expressi-ntundertaking' - ‘eannot-be torn

«
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motivelesslyvundertakun. Such 1s the cammon -feature of g trad.,

off the words whoss company 1t ka2svs. If birds of a-feather
flock together and nnsciture a sociis is a comonsans: gulde
to eonstureticn, ! undertaking'! must b2 read down to conieorn:

to the restrictive charactiristic shawed by the socicty
werds beiors and atter. Nobndy will torture 'undetaking®
Section. 2(j) %0 mean neditation or musheir., which arse
spiritual ani aeothuth undertakings. Wide meanings nust
11 iﬂ lin2 =2nd discordance nmust bz excluded from & sound
systa Hoort Bonarni s to uv*d’“ oung and heyeond, this
Timitaq criterion has passsd mustir 2nd we ses no renson,
aftsr 211 th» marathon of ﬂﬁguw;nb, to-shift frm this
positien. ' '

Likswis:, an 'inlustey! cannot axis®t without
co—oparative endzavour betwesn employor and employ 2.  He
employsr, no industry; no smploy:e, no industry = ol &

o
in

idede
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dogmatic p?“opooition in cconomien Bty o
major premise of the definition T(_t;. gchﬁ
and as a necessary postuls iz of incus 2
statutory resolution ther=ofl.

e CcI the ic

in which the community has conciiin, AN in this mundane
world where law lives now, DAO“)mic’ubilities—¢3t91151
goods and services, not trsngeend~ izl Tlights nor
intangible achievements— are the funcitional focus ¥
industry. Therefore, no wemporal utilities, no statutory
industry, is axiomatic. If socieriy, in its advanor,
experiences subtler relatities aut assigns values to tThem,

jurisprudence may reach out o suc: collzctive good. Tod~~,

‘not tomorrow, is the first charge of pragmatic law of We
heritage. So we are confined to uwmbEirtial , notd etnereal
end products.

Thls muoh flOWo from 2 of the purpos
and .provigion of L R e B A e ori~in
and tkﬁ ratio of BLl the rulings. 7 ault these trd

1ngred1ents to be ung }.“ptlonabl

The relevant coastitutional 2avry speaks of

industrial and labour disputes (Eatry 22 Iist III Sonr.VIT)

The Preamble to the Act refers to '%h: investigation and
settlement of industris 1 disputose.! Th: definition of
industry has to be decoded in this. bacdiground and our
halding is reinforced by the fact %hal indusirdial peace,
collective bargaining, sirikss and lock-outs, 1noustrlel

4
adjudications, works commitie:s of Gmplovnrs and employee

ard the like connote organissad, sysumztic operaticas and
collectlvely of workmen co~opbratwqg vwith their enployer
in producing goods ard services for ths community. The
betterment of the workmen*s lot, She =voidance of out-—
breaks blocking production snd just an speedy setilemm®
of disputes concern the commnity. In trade and business.
goods and gervices are for the commnity , not for sclf-
‘cousunmption .

The penumbral arsa arrivis as w move on to- the
other essentials needed to mks avn organizged , systematic
activity, orisunted on productive c¢sll -hors Hon bebwe=n
eaployer and employe~s, an industry 25 defiaed in .Stetion
2(j). Here. w: hav: te bz caubious n0% to fall inso th
trap of definitionsl exmunsicdsm | Ofi'ang on reductio ad
absurdem nor to truncate the obvious 4m9$1uuqe of thz
provision to fit it into our motel mould of bb1¢efc and
prejudices or social philosophy coadiiioned by clas

e o 40

Zs o
T

An industry is not a‘futJTity tut geared bo uwilitie

e\
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interests. Subjective wish shall [So
to the forensic thought, if OI‘Odlblll'Liy viith a
pluralist commnity is a valus to bz cinirished.
Courts do not substitute their social ant economic
beliefs for the judgment of legileativ- bodies.”

(See Constitution of the United States of jmerd C")
Corwin p ). Bven so, this legislation has somctiing
to do with social justice betwe:n th: 'haves' and

the 'have nots', and naive fugitlv“ and illogices 1l cut-
backs on tie 1mport of ’:mdusfry ey o injutice

to the benignant enactment. Avoiding Scylla and
Charybdis we proceed to decipher th: fuller import
of the definition. To sum up, the d3rsonality of
the whole statute, be it rememter:d, ms a welfare
basis, it being a beneficial legislacion wid ch
protects Labour, promotes their contzatmnt ard
regulates situations of crisis and trusion where
produ ction may be imperilled by unisnable strikes
and blackmil lock-outs. The mechanisil of the Act
is geared to conferment of regulated b‘ﬂﬁts ©
workuen 2nd resclution, accerdi~g To o Lyipatredde
rule of law, of the conflicts, actual or potentlal
between mnagements and workmen, . Its goal is
ameliorgtion of the conditions of workars, tempered
by a practical ssnse of peacs ful——ou——"xlstence, to the
benefit of both-mnot a neutral pO&-ILOQ but restraints
‘offi laissez faire and conczm for th: wilfare of the
weaker 10t. Empathy with the statube is necessary
to understarmd not merely its spirit, but alsoits
sense. One of the vital concepts o wiich the whole
statute is built, is 'indusiry! and when we apprach
the definition im section 2(3{ w2 miss be informed
by these valuest This certainly do:ss not mean tmd
we should strain the language of the definition to
import into it what we regard as desire ble in an
industrial legislation, for we are not legislating
de novo but construing an exist mg Act. Crusading
for a new type of legisl ation with dynamic ideas or
humenist justice and industrial hammony czanot be und: -
the umbrella of interpreting an old, impsrf.ct enactuc &,
Nevertheless, statutory diction spzzaks for today and
tomorrow; words are somantic se«ds to serve the
future hour. Moreover, as earlier highlightec, 1% is
legitimte to project the value-s=t of the CongtituticH,
especially Part IV, in reading Th. meaning of ewven

a pre-Constitution statute. The mramount law is -
paramount and Part IV sets outb DlJ_;CU_.V Principles
of State Policy which must guide wh: judicdlary,

like other instrumentalities, in iant:rpr:ting all
legislation. Statutory construction is not a
petrified process and the old bottl: mey, to the
extent language and realism permit be filled with

laan
SIS
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new wine . Of course, th: botitle ghuuld not break
or lose shape.

Lord Denning has sitatwed ih\ JuWCJ‘s tas”
in reading the meaning of enactuwnis: ST

"The English language is no% an iastrument

of mathematical precisior. Our literatur:
would be much poorer Ifit w2rs ...oceven...

He must set to work in thr cersimuctive task

of fining the inteation of Parliam™m t, and

he must do this not only from vhe language of
the statute, but also from o cosideration of
the social conditions whiici oove rise to it
and of the mischlicf which 'ﬁ w~s passed to
remedy, =nd then he must sl ment the wris
word s0 as to give 'Iores g Ll to the
intentdon of the leglslatur crcevoeceeaaccennn
A Judge should ask himsel® th guestion , how,
if the makers of the Act had themselves come
across this ruck in the fexbus s of it, they
would have stralgh tened 17v ouw? He must then
do as they would have donz. 4 Judge mst not
alter the material of which ths Act is woven,
but he can and ghould iron ous the creases."

€ duty of the court is ¢ indsrpret the
words that the legislaturs nas used; those
“words my be ambiguous, but, svan if they are,
the power and duty of the couxri ta travel
outside them on g voyag of discovery afe
strictly limited

("‘he Industrial :D]_x}"u'tf‘o Ll ctra, Vol.I pp 4°
& 45) .

We may start the discussica with the leading
case on the point, which perhaps may b: treated as G
mariner's compass for judicial navigzation B.N.Banar’:
vs. P.R.Mukherjee & Othsrs (1954{(4) 5.0.R.302) . i
before setting sail, 1ot us mp out bxrizfly the i1=ns
of dispute arourd the definition . ILox. Denning in

-t

Automchile Proprietaryv L3¢, obsavv:l: -

"It is true that 'ths indusixy ' is defined;
“but a definition is no%t vo b r3ad in
isolation. It mugs =G 1o Ghe contexn
of the phrase which ia, Thalising b
the ° function of a dxzfinivie ia to give
precision and ceriaiaty Lo o oo or phras




would otherwise be vague and vacsriain
but not to contradict it or supplant it
altogether."

(Hotel and Catering Indistry Treining Board vs-
Automobile Proprietary Litd . e
(1968) L W.I R. 1526 at 1530) .

A definitior is ordinarily the urvs taillisation or

a legal cmcept promoting proc:stoi -nd rounding off
blurrsd edges but, alas, the definiwion in S$.2(J)
viewed in retrospect, ms aCl’)l’"V*u. th: opposite.

Even so, we must try to clarify. Somstimes, active
1nterrogator1es tell better than blant affirmtives
and so mrginal omissions notwithstanci ng, we will
string the points together in 2 f2w gu=ciions on vihil ch
we have been addressed.

A eynieal jurist surveying the forensic sczno
Lay Weke unbhappy couwuen ts.  COuus. L Lor $he resplli=ig
Unions sounded that note. A pluraliss soclety
with.a capitalist backbone, notwithsianding the
innocuous adjective 'socialist' add2d 1o the Republic
by the Constitution (42nd Amendment iActh, 1976)
regards profit-mgking as a sacrcsanci value. Elitist
professionalism and industrialism is s:nsitivwe to
the 'worker' menace and inclines %o zxclud2 such
sound and fury as "abour varest'! fronm its sandtifi=d
precincts by ,judlclal ly de-indusitrialising the
activities of professional men and intarest groups
to the extefit feasible. Governm-nts, in a mixed
economy, share some of the habits of thought of the
dominant class and doctrines like sog:rsign functions.,
which pull out -economic enterpris:s run by them come
in handy. The latent love for club life and
charitable devices ard escapist institutions brea

by clever capitalisf and hierarchicai social structure,

shows up as inhibitions trmansmied as doctrines,
interpretatively carving oubt immnisics from the
'industrial' demsnds of la bour by lab:,lling .

many enterprises 'non-industries! Universities,
clubs, institutes, manufactories aqa establlshm‘““"cs
managed hy eleemosynary or holy =ntiti~s, are
instances . To objectify doctrinally subjective const
-tion is casuistry.

A counter*critic, on theoth?r hand,
my acidly contend that if judicial io"=rpr°tat1rn,
uninformed by life's realities, were to go wild,

every home will be, not a quie® castl. but turul tuc

v e ¢ 0
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choked

industry, ove

evory god will fa
e the venus © )
brewing unresth =nd , noas -.v;e. s
the lowliegt and the losh will ¢ e Uounsel IOT'
the appellants struck this pe sulmo Gie ote. I 4w
not obvious from these ¥iwval Thoughs g

veys that law 1s
valne-loaded, that socisl philoscpk is 2n inarticulas
interpretative tool? This iz incscapadls in any
school of jurisprudence.

Now let us iteuwiss, iliusirativ:ly, the pose
sprlngln;z from the competing submissi-3, so that th-
contentions may be ooucrﬂmst

1. (:) Are establisghments, vun without profis
motive, industriss?

(b) Are Chariteble dnstituiiosn industiies?

(c) O und:rudhll gs govoir.u Ly & non-profic—
no-los le, stabutoriliy or otherwisc
i’asten Ld, Tall witnin ’w definition in
1 t:i\, .2( )‘7 ’

(@) So clubs or other ur;:a.z'is “1oas (ll‘fs the
‘ Y.M.C.A) whos: gwmeral smvhasis :Ls no% O

profit-making but f£z1 iy 75 ‘lp ma svll
service, it 1n‘to the dofinitonal eirclaz?

~
ey
~—r

To go to ths cor= of %% wmbter, is it an
inelienablz ingredic s tinjustry ' Shav
b

it should b plizd wi

commereisli
object? ‘

2(e) Should co—-opom*loq b u‘/ 4 employer
and employes b: dir:icsh o far as it
relates uO "rhe basic s’-::f*v.j_cs or essential
mamiTacturs which is 4hs output of th=
undertaking? ’

(v)  ould s 13'::3’:;3’_"@-; GRus v o chertersl
accountant's offic , a C JcJor s cliric
r otaer liberal prof s

1's ocaupadon co
alling be desipgnat.d oo i'_zclustry‘?

(e) “ould a University or college or schocl or
researth institut: be ) 74 an industry?

LI )
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3.(a) Ts the iaclusivs part of the
‘definition in S-c.2(j) relevant
to the detemmiagtion of an
industry? If so, what impact Goes .
it meke on the categories?

(b) Do domestic servige drudges who
slave without respite -beconme
'industries' by tiis extended
sense?

4. Are governmental fulnctions, stric ..

,sensu, industrial and 1f not,
what is the exsoat of the immunit
of instrumentalities of governmer- ¥

5. What rational critarion exists
' for a outhack on ths dynamic

potertial and s=mentic sweep of
the definition, implicit in the
industrial law ¢ a progressive
society gearcd To grzater
industrialisation and consequent
concern for regulating relations ~al
investigating disputes between
employers and employz=s as
industrial process s and relations
become more edmplex:- and sophisti-
cated gnd workmsn bzcome more
i ght—conseious ?

&. As the provisio: now sitands, is it

/ scientific to defins 'industry!
tased on the naturc~the dowminent
nature- of the activity, i.e. on
the terms of the work, remuneratic:
and conditions of s=2vviee which
bond the two wings together into =21
employsr— employee cowmplex?®

Back to Banerji, to begin at the wvery beginning.
Technieal ly, this bench that hears th2 appeals now
is not hoind by any of the earlisr decisions. Put
we cannot agree with Justice Robzrts of the U.S.
supreme Court that 'adjudications of the court were
rapidly gravitating into the sames oclass as a
respricted mrailread ticket, good for this day

and  train only' (See Corwin XVII)., The

present- even the revolutionary pres'nt- éges not
break wholly with the past but breaks hread with
it, without being swellowed by it end my eventually



Banerji.

-‘deflnltlonso:f employer (Sec.2(g), iidnu:
Sdindustbeial Adsonts (Gan .0 (k) worcs o {(Sn

t 12

svallow it. Whiles it is tru -, n¢ ¢ iy
speaking, that the court should bo  hel
right rather than consistentiy wrolg, soclal

:mterﬂst in the certainty of the Taw i3 a valu= whior
urges continulity where possibls, clax .-.’.‘,‘c tion whar
sufficient and corrccticn wherg 'c‘f_e;:?@
misdircction or fuindameiinl f®aw ¢ f-ets the
statute or croates conmsidarable dac US.QZL’LL confusion.
Shri M.X . .Rammrthy, encorsd by Sﬂ“ R.K.9arh, argass
mphatﬂcall;y that after Saf o.drj ng, 612 law is in
traumg and so a fresh 1ook ab bthe probl:m is rip=.
The leamed Attorney Gencmal and Shri darkunde, who
argued at effective , illumingting 1sngth, as well
as Dr.Ginghvi and Shri A.K.Szn who bri .f1y =znd tellin:
1y supplemented, did not high the facyv that the low
isin Duser Street but sought to disciry a goldon
thread of sound principle which could =2xplain the
core of the rulings which psriphsmml ly e econtradicy -
thivking. <n this situstion, it is not wisz, in our
view, to I‘ujeC‘G everytmuv _Ch.l.“‘( ml fats and fabrio-

l.l

,_.1

,__J

nevw tests, Lol 0Rbn lesicad was oo 0 DULOICICSU
by vintage Judlclal thought Ifouf stmlie .

o
-

Banerji we tak ¢ as good, and, anchor.C on its
authority, we will examine lated, dociginas 1o establis-

“the law on the firm principles g2 rg bl theraefronm,

rejecting ermtic excursions. To sip =vary flower
‘ard -change every hour is not realisw bui romence whic -
‘must not enchkant the court. I'qdf“(i, Svi Justice
Chandrasekhare Iyer, spesking for = uniiilous bench,
la s sketciaed the e'uld@llues percepiv. ly, if we maj
s2y sO resp e(’tf\ll_Ly,. Later casss nav: only added
their glosses, not overruled it 9 tha f%‘rt\.lc
sou¥ce of conflict has ‘besn the bashy: 13 rather than
the bsic decision. Therafore, ou’; %agk is not to
supplent thé ratio of Bans rji but o s*‘rﬂlgbten aqf'
strengthen it in its apgplication, swiv from differ s
devigtions and aberrations.

The Budge Budge M ’101pall 'y Gismissed two
employe =5 whose ﬂ_omt was gponscr:ihs thelnion.
The award of the Industrial Tf.lbU.lal dirscted re-
instatement but the Minicipality cimll=nged the award

before the High Court and this COL"?‘G on ths fundament .1

ground that a Lﬂuﬂl(‘lpall?}y in dischargilang its normal
angi s conviented it 1o ezl l‘.ﬂr Vvoormen T iz naoh
engaged in any industry as ds fll 6 in th= Act.

A panoramic view of tra 57
Jurisprudential bearings hag be o pu
arl the esgsentials of an industry
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2782 statutory dlstlonary, nob popular parlance.
Tt is plain that merely because the amployer 1s a
government department or a local body (and, a fortlfnl«
s statutory board, society or like entlty) the entery
does not cease to be an 'industry' .- Likewise , what bhﬁ.
common man does not coasidzar.as ‘:mdus"‘vy s Meed not
necessarily stand excluded from the statutQny ‘¢ mcept.
(Aind vice versa.) . The latter is dsliberately drawn
wider, and in s ome. respects ﬂaI‘IOW°I‘, as Chandrasakhere
Alyar, J., has emphatlcally e xpresss

N

"In the ordinary or non-technical s=nse, accarding
to what is understoad By the min in the strect,
industry or business means an wd ’thaking vhere
capltal and labour co-operate with each other for
the purpose of producing wealth in the shape of
-goads, machines, tools etc., and for mgking
profits. The concept of 1aduus‘.ﬂy in this ordinary
sense applied even to agriculure, harticulture,
rigeiculturs am so on gnd so :f:‘o'rf'c-h. It is also
clear that every aspect of activity in wnici the
rel ationship of employer amd employee exists or
arises does not thereby lcoms z2n industry as commoni
understood . We hardly think in t=ims of an indus“cry,
when we have ragam, for iastzacs, to the rights
and duties of master and -servany, or of a Govi. and
its sécretariat, of the maubers of the medical -
profegsion Worklﬂg in_a hosplﬂl. It would be
regarded as absured to think soj av any rate the
 leyman unacqualnted with advaneing legal concmpls
of what is meant by industry would rule out such
a-connotatior as impossibles DTners is nothing
however to frevent a statut 62 ij“om giving the word
M"indu stry" and the wordg "indusgtiial dispute" a
wider and more c omprchensive dmport in oxder to
meet the requirements of rapld in dustmal DIOSTESS
axd to bring gbout in the intrresis of industrial
peace aul economy, a fair and - sau_ofactorv adjuston
of relatiors betwecen employﬂrs and workmen in a
variety of fields Of gctivity. Lt iS obvious that
the limited conecept of what an 1'1dustry ment in
early times must now yield place %o an anormously
wider concept so gas to take in wvarious and varied
forms of industry, so that disput: arising.in
connection with then might be swUiled quickly
without much dislocation and disorganisation of
the needs of society and in a mammer more adopted
to conciliation and settlement then a determination
of the respective rights and 1i abllltles acc ading
to strict legal procedure and principles. The
-conflicts between capital and labour have now
to e det@rmined more fromthe sand point of status

LR Y
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cf a profit ecarning mofv s

that in the latosr vhor 1o

i nothing 1ike
the investent of $~lﬁiﬁiﬁﬁLO;;Zf exlt

"; "Q I‘ﬁ

general Ly is ina bus11 g5, But neither

L,uCh

te one nor the OULf‘xgmsg;
N

or necessary Bleusmt in
industy".

(emphaéis

. Absencs of ea pitﬁl dous a
Nay, even charitable.services do
ceas® 0 be 'industries' definiti- oz
popularly charltJ is notb luuUSL”"
the Leamsd Jud ge dealt with the

enumerstiag uprO s manicipal aCL1V1

"Some of thece Iuanlo
‘partake of the naure of

others may not. Fgr ingis o, thes
1 S Dv B&]v‘ i
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the supply of power and

811~ quo

"‘O

va the 4in

LSIrN_CcOncE pHlon

hatit

~tants of a Minicip=lity and *”r‘funﬁing of

charitatle hospitals and dis
aid of the poor. In: Ofdlﬂ““‘

former might be rfﬂqrduﬁ 28 an
not the lattéer. an very id=za underlying f

r1garies T
D?jO“Oq

q&ustry DU

O_L'
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entrustment of sue h_dutl sor Fulrctions to

loeal boules ls not to tzk:

sphere of industry but to 5 curn

“tion ofpubllc authoritisgs i
priwate employers and o ali-
o profit-making as far =g 1o
of faxes far the mintensnc ¢

~ of sanitation and the coung wwvi:

“-supply of light and water is
and dVV¢spd to meka up- fc"h
capital . The uao—rtak:mu ox
85111 remsin wit in the -Fuwnid
‘understs:nd by an indusir
on with the aid of u?Xathﬁ,.

"o:mmtvr
voenough 1t is earziow

PR g mlt of L:;

(S

2d no immedizto

waberial gain by way of proiis is enmsag‘»f"i‘,

o o (emphasis;

o The contention that 01a£~~ b]
are not industrics is, by trls el

is the swe=p of the exprzssioun !Hu:
refers, with approvel, to Loxd Wrigaw
Corporation (194% A .C. 166) whare th
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observed:

N

n: etymologicsl
z2gal usage, a

¥

"Indeed 'trade! is not only in =
or dictionary sense, but in tas

f.—J

’2

LJ

term of the widest scope. I ig connected
originally with the word 'trcad'eand indicates

a way of lifeor an occupaulo,». I‘1 ordineary usag:
it my mean the occupstion of a small shopkecpsx
equally with that of a comiercizl megnate. If

may also mean a skilled craft. I is true thst
it is often used in contrast with a professiocne.
Professional worker would not ordinarily be cs lizd
a trgdesman, but the word 'trsde' is used in Tie
widest application to the appvlla’iion‘trada
Unious'. 2Professions have their trade unions. i
is also used in the Trade Bomd,z Act to incluc«
indugtrial undertzkings. I sc- no reason to
exclude from the opesration of th= Indu strial
Courts Act the activities of 1ol authoxrties,
even without taking into mcoouvnt ths fact tha™
tnese guthorities now carry ©i 11 DOSG cases
important industdial undertakings. The oxder
expressly states in its defi: 11‘103_ scction tha®
'tade' or 'industry' includes «D(I‘fOI‘maTlCO o7
its funectiouns by a ‘'public Loavl Auumrlty“ e I
is true that these wors arsz us-d in park 11X,
which dg~1g vvlth ’racognzm PR 1S end CODdltl"”v
of empl cntt., amd in part IV, walch deals =ith
'deparuv.ses from trade practicss! in 'any 1nau:;
or undertaking! amd not in Pexi I, which deals
with 'aational arbitration!' amdl is the part .~

mterigl in this ecase, but I 2k~ them as

111usfrat1np what modemn condiidons involve

the idea th at the fuactions of 1oml authoritiz-
my come under the exprsssiocn 'trade or industri.
I think the same may be se2id of th> Industrisl
Courts Act and of ResHR-AA, in both of which -~
word !'trade! is used in the v: “5 wide connotatvic:
whichit dears in the modern 1oglsl-tion de-ling
with conditions of employment , p ~tleularly

in relation to mitters of coll-ciivs bargairinsg
and the like". (emphasis’  sdd-7).

In short, 'tade! embrmces fuﬂ ciions of loeal
authorities, even professios, thus ¢ parting from
popular notions. another fac:t of th: controversy
is next touched upon-i.c. pro fit -inking motive is
not a sime quo non of ':mdusury‘ , funetionally or
definitionally. For this, Powrrs. J, in Federated
Minicipal gnd Shire T“mplOT[evS'U}.l’O*L_‘O‘f Avstralia .
vs— Malbo¥wrne Corporation (26 C.L.R. 508) was
quoted with empha tic aporoval wiere th: Australian
High Court consider<d an industrisl 1 gislation:

0 0 .
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Ioooohecerned

U180 far gs the qwstlon in ochis casw:

as the arguwent proceeded tn? crounc Lorily rell

upon : (after the Councils were n= ol e eA.;; DT

as State instrumentalities) was }_’lau $a: work was not .
carried on by  the mu“..01p'=l corpors ic s for profit

in the ordinary sense of the Term, ¢ 'g‘:mg‘n iv woula
genemlly speaking be carried oa by ©th . Councils
themselves 0 save contractors' Px rofivs e IT that
argument were sufu01u,j.,' then a phila'ri;hmpis_t who
acquired a clothing faclory and cmploy-C the szme
employees as the previcus owner had 2mployed would
“not bhe enp*aged in an occup“ﬂ_o, about which an
industrial disputs could arise, i¥ b= -";ist'ribu.tvd
tle clothes made Ho the poor fras of o .arﬁe or

~even if: he distributed them "-o”o'f,zv paleteln the bare
cost of production. If the oa arden o* the
respondent is correct, a pr]_va cc ipe w)r carrying

on a ferry would be mngaged in an iadugsrial
=z d.o carried it

ocaipation. IT a3 muo_o.Lp/\l c\fﬂpo
on, 1t wonld rot T vaw*ﬁ ST sTenmen T

u R ]
would apply to bat éL’L-o, bridgs -—buili.:i_-.g, ')Uahleo,
sanil tary ccntracts, gas-mking for ligzuting
streets aunl publi ¢ halls, municipsl builcing of
houses or halls, am many obther QI’D"lQ waindstrigl
undertakings . mvea ccal-mining for us: on municipal
railways or tramways would not bs industrial work if
the contention of the rsspeadznis-is correct. +F
the works in question ars carried ou’ by ‘con traciors
or by private individuals 1% is 5214 % bz industrial,
buti: not industria 1l wit kin the mea i-; of Arbitraticn
Act or Consti tution if cavricd .out by mnicipal
corporatyouns. L cananob gecpet Lhat virw". (emphasis
added) .

The negation of profit wmovwlv , =2 2 ftelling
ewt against 'dnductry' , is cl o .o This quets .

CA11 the dindicia of 'indusiry! an pa'ckod irvo
the jud gment which condensas tThe coc’usior ters:lv
to hold that ':m_duutrl es! will cov r 'Lranches of woll
that can be said to be arelogous to t: carrying out « °
g _trade or bukiness'. The cass, T'eaf as a whols,
contributes to industrial jurisprud - c, with spe cial
refersnce to the Act, 2 f:w positiv H.cets and
knocks down a few cegztive fixatiszs. Gowvernasnts and
minicipal and statutory bodies ms. ru- wnterpriscs wh.c :
do net for thst resson ceas- o bs indusiries..
Charitable getivities my also be izdusirizs. Unde
takings, sans profit motlv“‘, mey w. 11 ©. industrizs.
Professions are not 1pso fact: ou v L che pale ol
industries. Any operasion cary c 1t a @anner
analogous to trade or Lqu_x.’l:-%a‘f mpgr Lomtimately b

OO !—'



statutory 'industry' . The populaz liwnitztions on thz
concept of industry do not awmputat  thx anbit of
legislative generosity in Sec.2(j) . Inlustrial peace

and the smooth supply to the commmnity ars among . the
aims and objects tle Legislaturs hac ia view, as also t+
nature, variety range and arsas of dinpu s, between
employers ard employees. These Taciors st info: m t‘“
construction of the provision.

The 11m1tf1g role of Banarji mist also ke neflced
50 that a total view is gained. Fo- Wao"u nce, 'analogous
to trade or tusiness' cuts down Tundarsg L«:lnfr'y a word of
fantastic sweep. Spirditusl unde '“»(k“;y), casual
unde rtakings, domestic unde rbakings, war wagining,
policing, justicing, legislating, mA—bollectmg md the
like are, prims facie, pusied out. Ers are 10T
nerchantable, nor justice saleabl., aor divine
grace marketable. So, the problsm gdfis towatis 'ans-
logous to trade or busiuness". As w: proceed to the nexs
set of cases we come upon th= aqn o F- nf nfher
expressions like 'calling' and get o grips with the
specific organlsatlons W mcn call Toxr id=atificgtion in
the several appeals befors us.

At this stage, a closz-up of th: content and
contours of the controversial words fanalogous efc.,!
which have consumed congiderable tims of counsel, may
be taken: To be fair fo Banerji, Uths path-finding
decision which conditioned awnd ca Lau_saa and fertilised
subsequent juristic~humenistic ideaticor, we must stow
jldellty to the ,ternn.nolooloal eX”JCul‘CU.de of the '

seminal expression used and search carz=fully for its
:meort The prescient words ar.: bimnches of work
that can te said to be analogous o The carrying out of
g _'trade or bugsiness. The sam~ Jmfm a1t has
negatived the necessity for profit--mo 1 includ
charity impiedly, has virtually “qwd u,d priva te sector
and public sector operations and ‘ns 2ven perilously hin -
at 'professions' being ’trade' . L. shis perspe‘ﬂtlv She
comprehensive reach of a‘dalogous‘ getivities must be
measured, The similarity stressad relztes to 'branches of
work 'y and more; ‘the analogy with trade or husiness

i§.inothe .0 ‘carrvmg out! of th: scooomic adventure
So, the prity is in the modus op.xnnci , in the work_mo
not in the purpose of the projsct 20r in the disposal
oL the proceeds but in the orgaa--‘,c.ﬂ vicn of the venttre
. Including the relztio s hetwsor Uh» Swo limbs vig

labar and mnagemsnt. IT the mua»ﬂ r.iations, vhe
method of employment and the proc-.ss of co—operation in
the carrving out of the work bear clos2 reseumtlance o
the organizstion, method, remuneratio, relatioaship of
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employer ard employse and Hths lik~, thm 1t is industry.
otherwise not. This is the keLuai 01‘tb<:decision.
An activity-oriented, not moTivi-bag ¢, analysis.

The lsndmrk sustralian czs i 0 C.L.R. 508 _
(Melbourne Corporation), which was F*“Vl'y relied on in
Benarji my sngage us. That ruling ce tvains dicta,
early in the century, which meks Indizn forensic fabianis.,
sixty years after in the 'socialist 'R:public, blush.

That apart, the discussion in the 1: : Juagments
dealing with 'industry' from a constl uuulOﬁaL angle but
relying on statuts similar to ours, is iastructive. For
instance, counsider the prompiings o f profit as a
condition of 'indus Try' Higﬂiﬂo J . crush=s that crede
thus: "The purpose of profit- mak;“~ za hardly be the
criterion. If it were, the labour xs wno excavatbed Guc
underground passage for the Duke of Portlend's whim,

or the labourers who build (for pay) 2 tower of Babel

or a Pyreumid, could not be parti:s o - 'industrial
dispute':~ The worker-oriented psrspicitive is underscoro
by leaacs and Rich JJ: I% is at'thé‘ amz. time , as isg
perneived entended on the part of la bﬁur, that watiters
eyern dndirectiy prejudicl 1ly edi oo Bhe wornere
within the sphere of disputz. TFor 1ﬂs'.nce, at F.70
(par. 175(4)(a) one of the compstiig coasentions is thue
stated:-"Long hours procz=d frowm ths comp=tition of
cuployer with ewployer in vhs sz Lrade. Zmployers
ought to be orevented from competing in this way at the
expense of their workmen." (Fmphasls ‘added.)y ,
As a fact, in a later year, Lord Jam:s of Hereford, in

an award, held that one wmployer i”'a csrtain trade

mist cowform to the practic> of oth=rs. What mist be
borne steadily in mind, as eviden cad by the nature cf

- the claimse¢mde, is thqu the ObJQCU of obtaining a large
share of €he produc¢ of the industry and of exercising

a volce as  the general conditicns undsr which it shall
be carried on (pariin0) covers gll miaus direct and
incidental without which the mein obj=ct cannot ‘be full
or effectively attained. Some & th s> will be partlculg
ized but in the weantime it should b: gaid that they
will show in themselves, and from thz character of the
disputants this will be confirmed +thay so long as the
operations are of capital ard labour in co-opergtion

for the satisfaction of material huuan needs, the objecis
and demands of labour ars the sam: wmther the result

of the operations be mongy or moa'y‘w—worth. The
inevitable condusion, as it secus So us, from this is
that in 1894 it was well understoou that "trade disputss®
y which at one time had a’limited scops of action,

\
I,)

P
without altering their inh:rantb a‘ﬂ rgssutlal natur-,
so developed as To be ricogniscd b Lt:or under thc
name of "industrial dlspub\” or "labouxr disputes;'

b}
and to be more and mcre founded on whe practlcal view
that human labour was net 2 mere gs. 5 0Ff capital but

LR
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Was 2 co-Ooperating ag:@:mcy of =oun

working partnsr— and entitled o 18
such" .

The same two judges choose to imnart a wide
construction to the word ‘3';q€;us’ary‘5 for they ask:
”How can W&,we, conformadly vo x iz 4 rules of

egal construction, atvus 113.: vo Li wﬁh iq aa
1ﬁstmm<:1“t cf eli —governm'atv foo -

the simple grd oomprﬁhpﬂslv* TOT g ”i‘-"dus;rlal
disputes" Dy any appreh=nsion of wha

imagine would he the effect ofa f
construction, or by oomq."«;urﬁg wons was dn the

ninds of the framers of ths Conguisudoa, or Wy the
~:§I@§°’ industrial disputss have wr. = o:—:n‘i:ly assumed?
jin ustrial warfars" is no mers £izur of speech. I
1s not the mere phrase of theoris™s. P is recogniz-c
8y the law as ths corrict description invernal

conflicts in industrial miiers. VL; /; adoptod hy
g )y (1929) 4 .,
-

2

S

uord Lorehum L.C. in UO"'VEJ Ve nl A
p-511) . Strikes g'q Lock—outs - bV bhim corrso:? =
Eugrﬁlﬂ Laed ag ™ WZaAPw s LEivEToonl . S5 auad PO o
v B : , R
+ +he Indign llldlubI‘J.ﬁl S ©, aad 80, Sec.Z(l)

ggi’; f‘;eszmp Camprch?qs};\"“ ]lL.“ f«"-z’c._; li[-n‘iteii .
the monarchical Vooﬁhui«...f’ oo osuen crlt*?rlon) 1n
igs Crown 2xemption, r--incarma uflt;'tf‘ S JUrispruacaes,
inaliénable functions of cowstituionas P@publlo ER
No government, no orders 00 or&t=r, 20 law no
of law, no industrial :“-’Wq Hotwg. S, cors funciicas
of the State are paramou and PaImao ey is
raramountey. Mt this Cxoctrl«’lgl x-wp A0l is no%
expensionjist but strictly narrow:¢ %o wacegssltous
functions. Isaacs and -Rlbu. Jd .y CW _'.“

ng,

p )

i on %ais
topic and, after Puothg Lord Hastss:'s Test of

1na11enabl<> functicns of a Coustlw Ao %,
gtate: "Here we have ths discrime: of Srown mcempmo:. .
If a2 mumicipality either (1897) I “ 3% pp+7h-T71)
is legally empower=sd to pzrform =~ . 3 psrform any
function whatever for ths CT‘O".’I, or  {(1897) 1 J.Ze,
does

at p.71) is lawfully =smpow=xr'< & p ~form and do
rerform any function which congt i ]
inglienably a Crowa func:ulo_x——ab, S istaacs, the

administration of justice— the mi:lcipali’y J.s in 1aw

presumed to reprzsent the Corwz, as: Sa exzmptlon
spplies. Otherwiss, it is outglls ha27 sxemption
, and, if impliedly exemp%-d ay ©1., soaer other
principle mst he rasort~d to. I  weking and

3 -

maintenancs of strests in th- mnicip:iity is nos
upnlied)

w0

within either proposition". (If~licco



122

Now , the cornswstons of indusirial law is well
laid by Benarji, suppon tOd ov Lord iavor nf tTha

City of Nalbo1vn

F

"

A coronological survay of poDc -Banerji
zcisionsof thisCourt, with accsnt on the juristic
Cont ibution ff*loi”rbd by themWwhay be methodical.
Therecalter, casss in alien Jurisdicti~-ng ad defivaticn
cf guidelin2s may b2 attemptad. Even h=2rs, we nay
warn ourselvas that the literal latitude of ths words
in the definition cannot be allowed grotesquely ini-
latirma~y ply but must be read down to accord with ths
broad industrial sanzs of the nation's econonmic
commmunity of which labour is & integral part. To bond
bzayond credible limits is t0 break with facts, unless
language leavasno option. Forensic inflation of the
senss of words shall not lead to an adaptational
br ak-d own ﬁutraglng the good sense of zvan radical
alists. After all, the Act has been drawn on @
1ndus+rld.cavas to solv= the problems of industry, notni
cherrstey. L fuictional Tocus and ocinl cor el
degideratum must be in the mind's eye of th2 Judgz.

The two 'landma vk’ casjs.z The CnﬁPOratlﬂn of %

City of Nagour vs- Its Bmployeess (1960) 2 SCR 942)
and State of Bombay = d. others ve The. Hosplual Mazdoor
Sabha & Ors. (1960)-2 SCR 866) may now be analysed in
the light of what we hﬁvﬁ just sald Filing the gaps in
the Baperji decision and thz.authoritéative connota tfiop

of the fluid phras& 'analogous to trade &nd busi ness!
wsme attempted in this twin. -decisions. To be analnrgous
is twwig‘mole in functions »:levat to the subject, as
between like fsatures of two apparantly dlffﬁn‘nt things.
So, sme kinsghip through ressmbiance to trade or busingss,
is tho key to the prnblem, 1f Banerji is %he guids

star. Partial similarity po stulatcs selsctivity of
charactz~igstics for comparability. Wherein lics the
analogy to trade or business, is .then -the querg.

o

Sri Justice SubbaRas, with uninhibited logic,
chaszs this theugh and reachzs certdn teets in Nagpur
Municipdl ity, speaking for a unanimousbench. Ve

~respectfully agree with much. of his r@asoning an pProcu s
~tn ded with the decisirn. If the ruling wye right,

as we think it is, ths riddle of 'industry! is Te s lv,u
in some mecasure. Although foreign decisions, words

~an d phrases, lexicdl planty and deflnitimns from other
legislatirns, wers read hefor: us to stress the necessity
of dir:ct co-operatinon betweaon bmplo rer afdl  ermployc asin
the 2ssantial product of ths uwndartaking, of the need for
the commercial metivs, of scrvice tn the community ete.,

* o v o o o
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25 implizd inarticulat:ly in the coneapt oF
"indugtry! we bypoass L.em as bt mazinal 107
persuasive. Th: mul.ngsaf taig Crurt, Hhe 1o
schams of the Act 2nd the well-lnowvn conons o
cmstruction sxert real p?ES%drﬂ on our Judgment. and,
in this lattsr process, nsxt tn Bancrjli c mes
Corpeoration of Nagpur wihich spreads the canvas vids
~ond illumincs the sxpression 'analogouddato trade or
businaesst. alth-ugh 1t ¢cmes a fav days after
Hrgpital Mazdoor Sabha decided by the same banci.

~ 3=

Tn be surs of our apprach on awideér hasis 1%
us cast a glance at internationa . ly recognised concsbi
vis-a-vis industry. Ths Intapnational idhoar Orgas i-
sation has nad nccasion tn considsr Ireedon of
assoclation for lsbour as a primary right o d
cnllectiVﬂ bargaining followad by  steiksas, 1T

¢cessary, ag a derivative right. The question has
arlsvn as to wheth:r public sswvants emplceyed in the
crucial functions of tie govewnment fall cutside the
orbit of industrial conflict.  Cnonvantion ¥n.98
crne winlag fas spoiication ol the Princlipl s of tic
ngat ta-Orgm 18 and +tn Ba rgain collectively, in
Article 6 states:

"Thieg Convanting dogs not deal with the
position of Public Sewvants engaged in the
“administrasion of the 3Btere, nor shdl it be
crnstrusd ag pre-judicing their rights or
status in any way." '

Thus, 1t is wgil-recbgnised that p ic sewants in Hi
-key sectors of Administration nd out of the
industrizl secter. Th: commitice o perrqu the ILO
md smsthing to say about the oarving cut of the publ.-
sérvants fom ths general categowy.

~D Y

Incidentally, it may h: useful t» note c= “t“ o
clsar staizmente mads by ILO on ths cronesph of indusir
workmsn & d indus wmial disoputeg not with clear-cut
legal precisimm but with SufTLOl,ﬂt perticularity fox
general purprsss although lonked at from a difiewent
angla. Ws gquots fem 'Frsodeom of Asscciation',

Szeond edition, 1970, ware: 1g & digest of decisi
he Freedom of nSSfciation Committec of ths -
Gov:irning Body of ILD:

"2. Clvil Sarvante andother workors
in the bwpldy nf the Stats.




250.

Conveontincn 80,98, and §p particular

b . .
Article 4 tAe:;cz concerning the PnC“u“vgsm“

and promotion of cnllective hargzaining
applies hnth tn the privatc scctor -h7 to

natirnal ised und srtakings and public bodies,

it heing possible to exclude from such
apnlication public servants cngaged in the
administration of the Siave.

141st Report, Case N».729, para 15.

257. Convention ¥0.98, whica mainly concarns
collactive bargaining, psrmits (Article 6) the
exclusincrn of "public 'rvan+ engx ed in the
administration of the Statm : In this conncetinrn.

the Corridtcse of Sapcrss on tbe application oX
Crnventirns add Rescommendations has pointed out thaz,
while thz concept of public sswvant may viry t2 swe
degre=2 under the various matinonal jegd systams,

the exclusincn from the scope of thns Qonvention of

of persons cemployed by the Stat or in the Public
szctor, wno do not act as agents of the public autho

that of public officials engaged in the administratioe
of the State) is contrary to the meaning of the gonven-—

A
LAV
I

(even though th:y may be grantad a status identical witr
el

tion . The distinction %o bc drawn, aconrd*nglj a0 the

committee, would apnsar to be hasically between civ:il
simvantd employed in various capacities in gnv:“nmnrg—
ministrles or comparsble bodies on the one hand 2nd
oth:» persms employed by the governmant, by public

undertakings o by indapanoant publlcﬂbﬂTD“rﬁl*“ﬁS.

116th Renort, Cass Nn.598, Para 377:
1218t Report, (Casae No. 635, Para 8i;

143»d Report, Cas: No. 764, Para €7;

Wit rega-d to a canplaint concerning the
riznt of teachsrs to engage in collzctivs
bargaining, the Committees. in the 1isht of
tae principlas contnined in f"’wn\,“n*ﬂr - X
98 drsw attantion to the Q,91vabli

‘“Wmmtln voluntary collective barr

ﬁrillﬂg £A nitional CDW\LII‘)HQ,




N

view ©To the regul- tion of terms and cooditiosns of
‘employment. .

250,

206,

The Committee has pointed cut thot Cosnrention
No. 98 dealiag with the promotion of coliective
barga;ningidcovers all public s2rvants who 4o
not act as ngents af the public autnoryty,

and consequently, amoug these, employers of
the pOQtul and +ﬂ]~oo wwunic ations ssrvices,

149 th Report, Case Jo, 7204 Para 273,

Civil avisticn techniciacs working under the
Jurisdicticn of the Srmed forces cannot oe
considered. To view of the o= turo of their

activities; 2as belonglng to the ormed farces
2nd as such 1iable to bt cxel x”'d from the
guarantecs 1zid down ia Conveation N, 98,

the rule coantained in Article 4 »f the coanven-
tion concerning collective bargaining should
he qwoll ﬂ En ther,

116th Reparty Case 1@, 598, Parass, 375-378,

This devegation was calculated only to emphasis
certain fundmmentals in international industrial
thinking which accord with a wider conceptual accepte-
“tion for ‘'industry'. The wings of the word ‘'industry'
rave been ¥pread wide“in section 2(3) znd this has
been brought-out in the dzcision in Corporation of
Nagpur (supra).Twat case was concerned with a
dispute bctw"en & municipal body and its employees.
The major isspé considercd there was the meahing of
the much disputed cxpression “analogous to the

carrying on of a trade or busincsgh IMunicipal

andertekings are ordinarily industries s Barod=z
Borough Municipelity (1957 S.C.R. 33) reld. a.
Bven” S? the¥scope 2 F 'industry t was favEstizated

by the Beanch in the City of Wagpur WﬂLuh affirmed
Danerji and Baroda.” The Court toorx the view thav
the worde uscd in the definitisa were prima favie
of the widest import zad deeclined 4o curtail the
Nldth of m2aning by invocation of nescitur seciis.
Even so, the Court wss disinclined o spread the

net tod wide by exnanding the el stic axpressions
calling, scrvice, @xmploymant and handicra ft. To

be ever-inclusive,...may be improctical and so while
accepting *the calargement of mzaniog by the levice
of inclusive definitian the Court cautioned.




ciioa wids : ; : oK

tha object for which thedct wes passdd. 1o iz 'C'J”'"‘?EO ey
07 CeEaly 0 1imiog i '
liavin. rezard o Gz
wholz Act.?

T

Afwer referrivng o th2 ruls in
subba Bao, J, procs :dzd to ounline

industry thus:

~

"The word "empluyezre" in c¢l.(a) and ¢nz word
”ﬁmployees' in cl. (bp ind icate ohiat she fundamenval
spplicstion of tha daf

N

naclis for one = finition
1e tuz z2xisvence of ghat relatilon.hilp. ke
cognatiz de finicions of 'indu sorial dizpuse!
Yemployer', 'swmployea', algo guwoport.lhe louz
title of ohe Act as well as 1vs preauable show
that ohe Act was passed to make provigilon
for the oromdcion of ilnau sirlies aud pscceful
ond amicable zettlemant of disputes oSstwean
2 olovers asnd amflovezz in an organisad  acuivioy

0y couCciLleLiog DLOP& 0L0L fu 1UL C2rto i
oLher purpose e. If che przamble 1g read w it iz
hisgtorical bockground for thepassiog o f the

het, it 1s manifest shat chs Act was 1loirod wsa
@s atn lmportant scep in achilevieg

justice. The ict sseks to ameliorat

ix
s

ervice condistilons of thevorkers, to provide =
machinery for recolvinz their couflicts ana 0
eancourage cooperatige effort iu vhe sgarvies
of ths cowmunisy. The history of labour legislation
boitn in ;r“land ant Tndia alse. shows that
it was giimed more o ameliorate thz conditlions
0f service of whe labour in orgaunisszd activisies
than to anythiug 2lse.The act was not latended to

‘ depand upon

rzach the personal ssrvice whnich co ndoi
vhie zuployment of a labour force.M

e
i

L

7

1V mmy A
Lase

axclugion Of persCial g2ivicas ls
cxamen2d a 1itels | i

wroczzdadto carve oug w2z azgetive
giilbhetanding tha L teral width
I &the daflolul 01, i, fors o ther
g, b2 kapt out of tir: scop3 ol
cance, sovaeraiso funcs el
canno v ve lucluasd altl aal
sie has boen antiy o Piha primavy
one ; ae Ly
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has nothing to do with Industrizl Law. In any casse,

it is open to Parliament to make Law which governs

the State's relations with its employees. Articles

309 to 311 of theConstitution of India, the enactments
dealing with the defence Forces and other*™legislation
dezling with empleyment under statutory bodies may,
expressly or by necessary implication, exclude the
operation of the Industrial Disputes Act, 1947. That
is a question ofinterprctation and statutory exclusion}
but, in the absence of such provision of law, it may
indubitably be assumed tiwt the key aspects cof public
administration like public justice stand out ofthe
circle of industry. Even here, as hashas been brought out
from the exéerpts of ILO documénts, it is not every
employe2 who is emcluded but only certain categories
primarily engaged and supportively employed in the
discharge of the essential functions of constitutional
governmenti In 2 limited way, this head of exclusion
nas be:n recognised throughout.

Although we are not concerned in this case with
those categories of employezs who particularly come unésr
departments charged with the responsibility for
essential. constitutional functions of government, it
is aporopriate to state that if there are indusitrial -
units sewerallle from the essential functions and
possess an entity of their own it may be plausible
to hold that the employe=s of those units aré workmen
and those undertakings are ihdustries. A blanket
exdusion of everyy one of the host of employees engaged
by government i departments falling undér general
rubrice like; justice, defence, taxation, legislature,
may not necessarily be thrown out of the umbredlla
of the Acti We say no more exsept to observe that
closer exploration; .not summary rejection,; is necessarye.

The Court proce:ded , in the Corporation of Nagpuw
case, to pose for itself the import of the words
"analcgous to the carrying out of a trade or business'
and took the view tha t the emphasis was more on
"the nature of the organised activity implicit in trade
of business than to equate the otheractivities with
trade or business'. Obviously, non-trade operations
were in many casés 'industry'. Relying -on the
'Fabricated Engine Drivers (1913, Vol. 1A, C.L.R. 245 )
Subbz Rao, J., observed i

"It is manifes from this decision that even
activities of municipality which cannot be
described as trading activities can be the
subject-matter of an industrial disputes."
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The truc test, according to tne leamed Juage,
was concisely expressed by Issacs J., inhis dlssenflng
Judﬁm nt in the Ts dela ted 3tats Schoonl fzachers

Association of Austr 1138 Vs. §Eate of vietoria (1229)
4‘1 CchT}_ o )6,)3

The materisl question is : What isthe nature
of %the actual funciion assuned- 18 1T a
service that the State could have left to
private cnterprise, and if so fulfilled,
pould such & dispute be ‘induddbial! o

Thu the nature of actual function and of tne patbtern
of organised activity is decisive. We will wevert to
this aspect-a 11tt] later. '

It is useful %o remember that “he Court raiseted
the test at tompted by counsel in the case:

1Tt is s=id that unless where is quid pro guo

for the serviece. It cannot be_an industry. This

is the same argument, nauely, that the service

must be in the nature of trade in 2o dirfsrent

garb." L » 7 .
We .agree with this observation and with the further
nbaz2rvation thnt there is'no merit ir the plen thet
unlass the public who arc benefited by the sarvices puy
in cash, the serwvices so wendewaed: an not~he 1nduutry¢
Indeced, the signal service vendered by the Corp rat ion
of Nagpur is to dispel the idea of profit-making. Relying
on Mustralian cases which held that prof1t+mak;ng may be
important from the income-tax point of view bwt irrcvalant
from an industrial dispute peint of view, the Court
aporoved of a critical passage in thé’dissenting judgemsnt
gf LSS?OS Je;, in the School Teachers'hssociation case

supra o :

"The econtention sounds liks an echo from the
dar¥ ages of induslry and political economy

.~ eOUCh dlsputos are not simply 2 clalm to

share the material wealth....® | :

"Hame tary congiderations for service is, therefors,
not an essential charachteristvice of industry in @
modern State." ’

Bven according to the traditional concepts of Boglish ILaw,
proifit hos to be disregarded when ascertaining whe ther -
ant enterprisc is @ business : .
"%, Disregard of Profit. Profit on theintenti.
%o malze profit is notan essential part of the
legnl definition of a2 +tradc on business: and
payment or profit does not constltute a - trade or
busincéss that which would net otherwise be such.”
(Halsbury's Laws of Bngland, Third Edition ,Vol.38,P.11)
Does the hadge of indusirialism, broadly
understend, banish, from its fold, education8 This question
neecds fullcr consideration, as it hes been raised in this
batch of appeals and has be :n ansversd in favour of CWP10Yu7
by this Ceurt in the Delhi University case. (1964:(2)80% 7C¢
But sincs Subba R2o, J. has supporiively cited

C4
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Issacs J. In School Teachers ASS“Cldt;On(Supra) which
reclates to the samé problem, we may, even here, prepare the
ground by dilating on the subject with special reference

to the Australian case. That lzarned Judge expres d surprise
at the very question :

"The basic gquestion raised by this case, strange as

it may seem, is whether the occupation 01 employecs

engaged in educa tion, itself‘universalgg recognised as

the key industry to 2ll skilled occupatinns, is

"industrial! within thc meaning of the Constitution.”

The employers argued that it was fallaclous to spin out
'industry' from 'education' and the logic was a specious
economic dectrine, Issacs J., with unsparing sting and in
fighting mood, stated and refuted the plea;

"Phe theory was that scciety is industrial organised
for the productinn and distribution of wealth in the
sense of ta ngible, ponderable, corpuscular weal th,
and therefrre an'industrial dispute' cannot possibly
occur except where therc is furnished to the public-
the consumers— by the combined efforts of employers
and employed, wealth of thatnature. Consequently , say
the employers, "educntion”™ n~t baing "weslth" im thét
sense, there never can be an'industrial dispute"
between empleoyers andemployed engaged in the avocation
-of education, regardless of the wealth derived by
the employers from the Joint co-,peration.

The contentinon sounds like an echo from the dark ages
of industry and political econmy. It not merely ignores the
constant cur ents of life around us, which is the real danger
in deciding questions of this nature, but it also forgets
the memorable industrial organization nf the nations, not
for the production or distribution of material wealth, but
for services, natisnal service, as the service of organiged
industry must alwa e. Bxamination of this contention will
not only completely digsipate it, but will also serve to
throw material light on the questlon in hand generally. The
contentionis radically unsouuwnd for two great rsasons. It
erronecously conevies the object of natinnal industrial organi-

sation and thersby unduly limits the meaning of the toerms
"production" and "wealth" when used in that connhection. But
it further neglects the fundamental character of "industrial
disputes" as a distinct and insistent phenomenon of modern
society. Such disputes are not simply a claeim to share the
material wealth jointly produced and capable of registration
in statistics. At heart bhby are a struggle, constantly becoming
more intense on the part of the emploved group engaged in
co—-operatincrn with the emﬁWoylng group in renderlng services to
the community essential for a higher general human welfare ,
to share in that welfare in a greater degrec...That contention,
if acceded to, wnould be rpvolutlﬁnary...How could it
reasonably be said that a comic song or a jazz performance
or the representation of a comdey, or 2 ride in a tramcar
or motor-bus, pilnting o ship, lighting & lump or showing =
moving victure is more "material" as wealth then

nstructinon, ceither culturnl or vocational ¢ Indeed, to
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Mere closely analysed, we may asli cuv

. = selves,
a5 Isaacs J 4id, vhether, if privale scholastic
egieblishments cerried on “eaching on, She samne
lines as the Siate schools, glving elementary
educeasion free, ond charging fees fox, the
hiq 180 <u>3vb3g, p“ov‘ding she «ame CU““lCLlum

qd go on, by means of eiployed Seachers, would

suc . dispuie as e hove heve be en industrial

dlbﬂ e ? T have ﬂ“"ecaj indicated my view"™, - -

says Isaacs J. "ohat education so ovov1d°d covs,~

itutes in itself an independent indusirisl operation

as a sevvice vendared to the commnisy, Charles

ickens evidensly thouph’ so when ninely vears

go “Squeers Called his school™ the shop" ané,

~ided himself on Nickleby!s being "chegp" at 25

ar and cnmmﬁ?5UTate living condivions,

=1d has no v wurned beck sone then, In 1926
Comm1uuwu on Inmdustry and Trade, iu””hel¢

ren0oTs S0 The B“vjlsﬁ Pleo Minisvar, included

anong ‘Trace Unions" choss called ”J;“Lﬂlﬁg”.

It uaeLe apnears- -that -in 1897 there were six

unionsg with .a voltal. qcnﬁﬂ“shlp of. ﬂ5,u19, and in

1924 there Viere severieen unions vith 2 membershlg

}.4.
oy

of 194,%4c. lJ_he Grue posicion-of, educaiion in - g
Pelesion o tThe aculvply operative tredes is net N
really - doubiful, - EducaSion, culuu"al and vocaivion:T .,

is now and is dedly bvcomlng as-much she arbtisan's
cepilvel and Tool, and ToO o great extent his safe-
guard against unen plovn NS, as the ompIOJO“s‘
banking -.crediv and insuranc: pollcy are pere

of hiS’mé&qﬁ‘io carry on the businesss There is-
at leash ag tmuch reason forr 1ﬂclud1n6?~ho educat-
~ilonal esu eojlshmenu; in she constisuiional power

as "quOU““oevv7ces, as where 1s to include
insurance compenies as feapival® ”““Vﬂco<‘V

O

o

We qave exbensively eXPD“pueo from the
vigorous dissent heceuge “ha game position helds
good: Tor Indig wwhich is energing.
illiberacy 5o industrial educgiion, In Gendhi's
'Indi basgic educabtion:and handicraft uc orge and

the la.ter half® of our cenbtury higher zducaltion
wnv07vo~ figld ssudies, fachory’ iraining hOUq“ -
surgeoncy anc clinical educasion; anc I
technologicsl training and vducaulﬂ ,
indus.rinl progress is's;]L~conoe“Aog If = :
Sion end tvaining aves integral vo dnduetnnicd and
N
>

A
Tfrom foudal

agriculinral acA;vi;ies, suchl services are Do
of indusiry even if highorovism nay ne
to aclnovwledge i,  I0 is o class—conscius
inedalitarian ouslook with cn elilist slonfy

L
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educational instibutions, vocationgl or otherw,
as indusiries. The definition is wide, embracCes
training for indusirey which, in turn ensconces
all processes of producing goods znd services
by employc“~employoe co~0pevau10n. hduc ation
~is “he-nidus of 11dasu"1allz tion and itself

is 1nduaufy. : .

We may consider ceriain smpects of this
issue while dealing with later cases of ocur Court,
suffice i% to say, the unmincing argument of
Isaacs J. has bCen specifically spproved in
Corporation of Wagpur and HObDlual Mozdoor Sabha
(sipra) 15”5“53ff3renu aspect,

Now we revert to the move c*uc1e7 0a1: of

“poqulfylfglﬁbwpu It is meeningful <o notice
That in That Ccase, the Cours, in its ,n0151ve
analysis, deparumoo, by departmen: of veriform
municipal services, specificeglly observeds

“Educefjgpupp artment : This dspartment
. Tocks after the primary educaulvﬂ, ieCe
compul sory prlmarv edLCauIOH wishin The
limits of =he Corporacion, (See the
evidence of Witness No. 1) This service
‘can equelly Ye done by privabe pewrsons
This dcacrumen* satigfies the osher ﬁesb*.
The employeecs of this deparimen’ coming
under the definition of "emplovaag®
uader the Act "oald cercslnly be enitled
/fi to the beneflus of She Act* -
The suostanzl al b;eak—Jat ugh achdeved by
whis decision in laying vare the fundaisniels o
‘industry"in its wider sense deserves mention,
The ruling tests are clear., 1. The 'wcaalogous!
species of guasi-iruds ouallfy for becoming
'indusvry! if The ngsure of the orgenized activisy
implicit in a trade or business 15 red by
(s:J’ﬁrQéﬁfnaﬁe envire ovganisational acsiv AJf) .
It is not necessary to 'equane'the obher cchiviuie
with trade or business.!” The pith and subsience
of The masier is Tthal. the Qurucqual, organisab-
ioncl, engineercing aspect, “he crucicl indugtrial
reclaticns. like wqges, leeve ond o%her service
condiii.ns as-vwell as characleri FulC businass
methods (not -notives) in running whe enbaupiis
govern the conclusion, Presences of profis ot 1ve
is ngressly negated as A criterion, aven
the qu1a pro.quo theory ~ which is,tho same
monetary object in a mildew vu“siﬂﬁ ~ hzs Laon
dismissed. The subtle di ;

)

L
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Sincilen, drern in
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lovely lines and nressed wisth emdhsiic e
Sri Yarbunde, hevvesn ggin and p?,fiJ9N-
o 1 Ty mxr : 14 7 Ay
no-profit no~ioss vesis having difforen
in vhe priva.e end public szciors, is fa
buu, in the rough  end fumble, xd sounﬂ

er . .
1odussrial 1ife, such muances break d
i entg dofans,  REor the sams veasull
iinclined o chase the differential ol
»s% and second norus of Seo. 2(3). Lot
bogotnei and =2z 1 viewed from vhe a I
or emploves .nd gpplied in its spheve, as vhe
Aosorney General rolnsed ous, will mcke senua,
“he nuiure of vhe activivy is parve-irade o
bU81ﬁd§J;“it is of no momens 2 it is unger
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funcdiong shall be confined .
eSive nover, ﬂiminisdla'j*ﬁ of
Taw and 3 dicial oowew - (%) If & sarvice
Tendered DY an 1QQZV1rUgl o pwivase
‘nerson wottl d De o0 Al uﬁ%ﬁ‘f, iy wovld

ccually be o industi in vhe bendsg of

a Corpe-ation, (5) IT a service yonderad
Y a Co;poiajlon i3 en indussrry, ohea
employers in the depceriments connected
with Thai se rvice, whesher financizl,
edninissrauive on executive, uouvld be
ensisled wo Jhe bHwmafics of vhe ﬁct;

' Ceparviens of & mmnicinc ity

discharged many fuincvions, soms nariaining
S indugne defined in o AT and oo
non-indusuiis yivisies, whe predomincns
-funciticons of she depar rien. shall “z she
Fo B g

critverion for The nuwonseg ~7T “ha ied

o
'
w

By these tokens, “hich find pezont from
us, the Tax tment of “ha local bodv is
indussry's The reason i Shis,

Wiha gchamz of “he Corporzsion 4¢5 is Lhaot taxes
#nd fees ave collscted ii '
manicipelity %o dischar

If the anctions 50 ¢ls

predominently coverad b 1e G=27inisl irn OF "71dU“'“Y'
i w?ﬁla be illozieal To exclude The Sel because

efinition., While in ©he case of pyivase
or firms scrvices are pald in czsh
in tho casc vapublic insZitus

) 1N (1 D"‘QQ_ e o
i

Poim Then COQSLTSL‘;’JB v iung 1o:

‘,::;
S
= .
W
)
Py

s collected
cming Shose services.,

; She MLﬂlClyqlle

definivion of "inﬂquwV", e

0 - t o - iV ~
employecs of the Tax departmeirs are
o Yvne pernefits undar Sk ACT,

LULINGIL

e
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can also render these services, It is seid
that the convrol of food adulterasion and
the control of epidemics c¢ainnos bz done by
private individuals end instiygiions. We
do nov see why. There can be private
medical univs o help 1n the control of
epidemics for remuneration, Individuals
may get the food arsicles purchsased by
Themn examined by the medical unis and Hake
necessary action agains®t guiliy merchants.
0 too, “hey can teke advantage ¢f such a -
unit 'to prevent epidemics by having necess-
ary inoculations and advice, This depari-
ment also satisfies the other tests laid
down by us, and is an Industry within The
meaning of ohe definition of "1ndus*rv"
in the Act,

Even the General Administraticn Department
is 'industry', Why 2

"Avery big company with different scecitions
will have a general administraiion deparv-
ment., If She various departmencs collated
with the deperimens are industries, this
department would alsc be a pari of the
indust»y., Indeed the efficient rendering
of all the services would depend upon the
proper working of this depariment, for,
otherwise there would be confusion and
chaos. The state Industrial Court in this
case has held that 211 except five of The
devarimencs of the Corporation come under
the definition of Windustry" and if so,

it follows that this departmeni, desling
predominantly with industrial denartments,
is 2lso an industry. Hence the employeées
of Lhis department are also eniiiled wo
the benefits of this pct, W

Running right through are threc Tests :

(2) the peramount and predomingnt duty criterion



(p.971)

—% 6

(b) the specifddy service being

an fd*cﬁral, non—*QVerablc pars of vhe sane
ac sivicy (pe 960) and (c) the irrelevance

Lhe

.FO““O“- ion Q?Vc s

status ory Ausy aspecy.

BTt is said Shas the fun Ctiong of
this deparimens ore gtalutory and no
private individual can dlscn;rve
unose stesu.ory functions, The-
guestion is now wnesher The dise
charge of certain Fupc*iﬂnq by the
arutory backing,
bus. whether those fungu; Wébbéﬁf“‘“
equally be perlorm oy ‘
1a&1v1duala. The
the Corporation Act %nd Jhg by
1ﬂws prescribe . certaln specifi-
casciong for submission of plans
ind for the sznction of <the
aushorities concerned before the
building is »ut uwp. The sane
“hing can be done DY a co-opzra’ive
society ox az privabte individual,

"O' @

-Co—oneragtive socisties eand nvivate

That one has She 5585Us0ry sanciion
IR

Individuals can =llo03 1-nds for
building houses in accordence with
Ghe condivions prescribed by law
in’ this regard. The services of
this depariment are thereiore
analogous ¢o vhose of a private
individual wioh the difference

behind 1% and She osther 1s governed

by Terms of convracis,m



Be it noted that even co-operatives are covered by
the lecrned Judge we moy deal w1th that matter a 1little
latter,

The same bench decided both Corporation of
Nagpur and Hospital lMezdoor Sabha. This latter case moy
be briefly considered now. It repecls the profit
motive and guid pro gquo theory as having any bo“rlng
on the question. The wider import of Section 2 (j) is
accepted but it expells essential ‘tsovereign activities!
from its scope°

It is necessary to note that the:hospltﬂl

concerned in that cass was rurn by Government for medical
relief to the people. Nay moré, It had a substantial
educational and training role. _

"This group serves as. a clinical training
group for students of The Grant NMedical
College run and managed by the appellant for
imparting medical sciences leading to th:
Degrees of Bachelor of Medicine and Bachelor
of Surgery of the Bombay University as well
as various Post-Graduate qualifications of
the said Lnlvpr81ty and the College of
Physicians ond Surgeons, Bombay; thes group
is thus run ~nd managed by the qpDﬁlT“ﬂt to
provide medical relief cnd. to promote thb
heclth of the pbOplc of Bombuy“

And yet the hold;ng was that it was an industry. Medical
educction, without mincing words, is tindustry'. It has

no vulﬁarlslng import at all since the term

tindustry' is 2o technical one for the purpose of the Act,
even as a mﬁstcr—plbce of painting is prisecless are but ie
'goods?! under the Scles Tax Law, without any-philistinic
import, Lew-abstracts certain attributes of persons of
things and assigns juridical values without any pejorativ:
connotation aboyt other aspects. The Court admonishes that:

"Industrial deudchtlon has necossarlly

to be aware of the current of socio-

enconomic thought ground; it must recog isec

thet in the modern welfare State heclthy

SEE industrial relations are 2 matter of paramount

' importance and its essuential function is to
assist the State by helping a solution of industri-l
disputes which constitute a.distinct and
persistent phenomenon of modermindustrialised
States. In attempting to solve industrial disputes
industrial adjudication does not and should not
adopt a doctrinnaire opproach. It must evolve scm
working principles ond should generally avoid
forumulating or adopting abstraet gencralisations.
Nevortheless it connot harp back to old 2ge notio::
about the relations between employer and employse
or to the dobtrine of laisses faire which thon
govarned the regulation of The said relations.
That is why,; we think in construing the wide
words used in Section 2 (J) it would be erronzous
to attach undue import:nce to atiributes
associated with business or trade in the populrx
nind in days gone byf.

Agodin, this note is reporc & on o lotor plioo



Tssacs J. has uttered a note of cautior
thot in dealing with industriel disput-cs
industrial adjudicotors must be conversant:
with the currint lmowlaedgs on the subject
ond thoy should not ignor: the constant
currents. of life around them for otherwiso
it would introducs a serious infirmity in
their approach. Dealing wial the goneral
churactoristics of 1qquonr1““ cnterpriscs
the l=arned Judge observed that they contribut.
mors or luSs to “the genergl wolfare of the
community®y, ‘ '

L conspectus of the clauses Fas induced
uanndLQU"dk r J. to take note of th: impact of
provisions regarding public utility servics also:

Tf the objoct and scope of ths statute
are considered there would be no difficulty

in holding that the relevent words of wida

import have been dolloerstﬁly usza by ths

Loegislatur: L“ dofining "inductry® in
Section 2(j)e The obg*ct of the Act was to mikn
prov1olon or the investigoation and settlement
for industrial disputes, end ths extent :

and scope of its provisions would ba real-
1aod if we bear in mind the definition of

‘"industriad disputoc" given by Section 2(k) -

of ™woges™ by Sec, 2(rr),"workman® by ‘
S.2(s8), and of "@mplOVbr" by s.2(g). Beésid»s
the definition of o oubllc utlllty service
prescribed by s 2(m) is-very 51gn1flc°nt.

One has mercly .to glance at the six. :
_cy%“vorlos of pUbllC utility sarvice mentioned
by s. 27(m) to reclise thot thie rule of cons-
truction on which the appellant relies is

%gggg%lgeglbvlg.19f?r$r?tjng thae d\fwn tlog

The posibive delincation of 'industry! is set in

these terms :-

Meeesess aS & working principle it may be

stated that an activity systemotically or

habitually undertaken for the production or

distribution of goods or for the rander-

ing of materizl seorvice to the commnity ot

large or a purt of such community with the

help of ﬁmployecs is an und“rtcklnv. Such

an 2ctivity generally involvoes tho coopuzration
£ the employor and the employees; and

its bgoct ig tho sotisfaction of materia

humain nceds. It must be organised or

~rrenged in & manner in which trad: or

Duui“ess is generally orgeniscd or orrongad. I

must not b= cougol nor must it be for

'1f nor Tfor pluosurc, Thus the monn o in

which th: nctivity in question is orgrnis. <

F



or arrnpgad the condition of the co-oporstion
batween “mp7OV°f and uh employ ¢ necessary
for its success and its object to render
materizl servica to the Comuunlty can be
rogarded as some of the features which are
distinctive of activities to which section 2 (j)
applies. Judged by this test therz would be no
di?ficulty in holding that th&® State is carrying
on an undae r*uklng when it runs the group of
Hospitals in cuestion.”

Again, - ' .

"It is the choracter of the activity which -
dacides the question as to whethar the
ﬁctivity in question attracts the provision
of Sec, 4(3)- who conducts the activity and
whether it is conducted for profit or not do
not make a material difforence.’

By these tests aven a frez or charitable hospital
is an industry. That the court intended such a conclu-
sion is osvidont:

"If that be so, if a private citizen runs a
hospital without charging any fees from thes
patients trestad in %, it would neverthe-=
less be an undertaking under ssction 2(j).
Thus the character of the activity involved i
runnlng a hospital brlngs the institution of
the hospitel within scction 2 (j)
mhe trubt! with the rullng, if we may with
greab defgrance say so, beglhs when the Court
inhibits dtself from effectuating the logical -
thrust of its own crucial ratio

" . .e... Chough szction 2(j) usss words of very

wide denotation, a line would have to be drawn in

a_fair and just mamner so a&s to exclude soms
callings, services or undertazkings. If all

the words used arce given their widest mean-

ing, all servicss. nd all callings would

come within the purv1ew of the definition;

even service rendored by a servant purely in

& personal or domestic metter or even in a

casual way would fall within the definition.

It 1s not and cannot b: suggested that in

its wide SW”“p the word 7service™ is intended

to lnclude service howsgaver rendercd in

whatsoever CQDaCulUV and ior whatsoever re

We must, therﬁforc considor where the lin.
should b= drawn,and what limibations cen ond
should bz reasonebly implied in interpr-ting

the widec HO“@S nged in s. 2 (j); and Ghot no
doubt is & somsvmot diflficult problzm to

docids @

~—
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What is & 'fair oand Just mannar'? It must be found-

" on grounds JUSbAIl”blb by principle derived from th:
statute if it is not to be sublimation of subjechive
phobia, retionalization of interests or judiciali-
sation 01 non-juristic nogatives, dAnd this hunch, in
our respactfuvl view, has be2n proved true not by posi-
_tive'pronouncengnt in the cass but by two points

,sugg;ut#d but laft opans One rzlates to education
and the other to pfOfVuSlOﬂSa We will deal with them

in due coursa, 7 LN
Liberal When the delimiting line is drawn to

'Profess-whittle down a wide definition, a principled working
ions test, not a projected wishful thought, should be
sought This conflict surfaced in the Solicitor's
case (1962 Supp. (3) S.CR, 157). Bafore us too, a
focal point of contast wes as to whether tha libercal .
professions ars, ipso facto, excluded from tindustry!
Two grounds-were given by GﬂJ :ndragadkar,J. -
for over-ruling Sri oA .S.R;Cherits submissions.
The doctrine of dirsct co~ocperation and the featur:s
of liberal professions were given as good raasons
to barricade profe881onul -nterprisas f:om the
mllltﬂnb clamour for more by Iavy Iabour Th:
learned judge expressed himsalf on the first
salvhulonul plea; "ihen in’ the Hospital CQ5“ this
Court referred to the organlswtlon of the undertaking
involving the co-oporcotion of copital and labour o
the employer and his employees, it obviously meant
the- CO—ODQrgulOH cssential and nscessary. for the
purpose ol rendering material service or 1or the
PURPOSE_OF PRODUCTIONS, It would be realised that
tha concept or indusiry postulates partnership betw
capital and labour or between the employer and his
employﬁas. Tt is under this partnership that the
employer contributes his copital and the employeoc
theif labour and the joint contribution of cepital
%naldmmélaﬂsduwdﬂy oth@pmﬁmﬂ1m1ﬁnph
“the. 1ndstly has in view., In other words, the
co-operabion betweon capital and labour or batwaen
“the employsr and his employees which is trocted as
& working test uno»t#“mlnLng‘Mrmher any activity
amounts to an industry, is the co-operation which
is directly.involved in ths= production of goods or
in the rendering of service, It cannot be sug ested
that =very form or aspact of human activity in which
cepital and labowr co-op=rate or employer and
“mployeQS‘nscist nach oth=r is an industry. Tha
aistinguishing I -cture of an industry is that for
the production of goods or for the rendering of
service, Co-—oparation betw: :on capitol snd lebour
or_between the cmployer and his employ2-s must ho
airzct and must bo e ”“nulzl CTo-operstion to vh cl
the test rofors nust ba co-onoration batiwasn th-
employer and his ;Aployio which is sssentini

for corrying out the purpos:s of ths =nterpris. o
the sarvice to be iandared by tno “HL~1DTIS\ :

be the direct outcome of thﬁ CO”OLW”Q fiforss of
th= 2mploy r ond the o anloy e '
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The sccond reason for cxoneration is

qualifative. "Looking &t this question in a brooc

and gener it is not 288y to concoive thet

liberal pr on like thet of an attorney cou~d
hqvc becn 1nt ndeq by the Lsgislature to fzll
within the dafinition of "industry® under section
2(j)e The very concept of the liberyl professions
has its own special and distinctive features which
do not readily permit th\ inclusion of the liberel
poofessions into the Four corners of industriai law,
The =ssential basis of an industrial dispute is
that it is a dispute arising bsebtween capital and
labour in cqtmrprlqps where capital and labour
combine to produce commoCities or to render service.
This essential basis woudd be absent in the cass
of liberal professions. A person following a
liberal profession does not carry on his professio:
of his employe“s and .the nr1n01pal if not the sole,
capital which he brings into his profession 1s his
spacial or peculiar intellectual and educational
equipment._Au~“ is why on broad znd 5/“””'1
considerations which cannot be 1gnorea, & liberal
profession like that of an attorney must, we ti
be deemzd to be outside the definition of ind
under sectlon 2(j)w
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Let us examine thes: two tests, In the
sophisticated, subtle complax, assembly-linz
opzrations of modern GDu sarprises, the test of
tdirect! and 'indirect!, ‘'essential! aad 'inessen-
tial!, will snap ¢ asllf. In an American automoblic:
manufactory, everything from shipping iron ore
into and/shipping care out of. the vast complex

takes place with myriad major and minor jobs. 4
million administrative, marksting and advcrulsing
tasks are done. Which, out of this mase of choreb,
is direct 7 A LAtEul\ may be lost if winter wear
were shoaay. Is the armv teilor a diract contribulors?

An enginear moy lose a conpetitive contrach
if his tyols+ typed wrongly or shu001¢v or daspatchac
late, He is a direct contributory to the disaster..
No lawyer or doctor can impress cliznt or court
if his public relstions job or home work were poorly
donz, aend that nart depsnds on smaller men, dgurpbp,
Can Lhe great talants in administrstion, profession,
science or art shine if a secretary fades or feaults?

The whole theory of direct co-oparation 1s an
imp“ovis ation which, with gresat rcspect, hardly

1Mprasses,

ayatulloh, C.d. in Cvmmg n SRR
EWOTOy es U 1on( (1) S.0.1R. 742) scou

argunent about diract nexus, makino spo
L&f ronce to the Solicito

Indecd, . Hid:
1

"
2t cnsas
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Teveaes.The service of a solicitor was regsrded
as individual depending upon his personal
guelificotions and ability, to which the
employeas did not contribute directly or
essentially. Their contribution, it was held,
had no diract or “sfopuiaw n:yuu ith unu
advice or serviczs, In this way 1°“r1
professions were sxcluded®.

To nail h;s assential nexus theory, Hidyaltylleh,
C.de., arguea : :

"hat partnership can exist bstween the

COmMpPany Anu/or Board of Dirsctors on the one

hand and the menial S“eff amployed to swcep
floors on the other ? Whet diresct and essantial
nexus is there between such cmpleyees and

production ? This - prove that what must be

“st“bllsaed is the sxistencs of an industry
viewad from the ungle of* whit the employer is

(oLng and 11 toe gerinition rron the angic ol
the employﬂrfs occupation is satisfied, all
who render servics and fzll within the
definition of workman comt within the fold
of industry irrespective of what they do. -
There 1s then no need to establish a
partnership as such in the productlon of
moterisl goods or material servics Rach -
rson doing his appoinbed task in an
rganisation will be a ocru of the industry
whather he attends to a loom or merely
poli¥shes door hgnules. The fact of employment
as fenvisaged in the second part is cnough
prov1d“o there is an inductry and the:
cmployes is a workman. The lsdrnad
professions are not industiy not because
thare is absence of such partnership but
because viewed from the cnls of the employer!ts
occupction, they do not ssatisfy the tostw.

- Although GaJQnd“ﬁgaqu J. in Solicitor'!s
case and Hidayatullah, J. in aymhucpﬂ case agreed

that the laorned profrs"iono st bo excdluded, on
th2 gqusstion of dir=ct or \ffa“*iv“'ﬁontributioﬁ in
poartnorshilp, thoy flatly contradicted ecch other,
The roasoning on this part of the case which has

besn articuletzd in the Gvmkhana Club mmDIOJOPS Unicn-
( supre ) appsals Lo us. Lnere is no ned for insistence
upon u1 . princinle of po lbp‘ﬁohiﬁg th2 doctrine of
axus or Lhe CQWul*QuulOW of values by
omployefS.‘fﬁ“Fy ~mplor e In QLOL‘SQIOWUl office
ba he a ne 7 (S)JOu nt or ;uni fl- dr>d p”ofﬂsowon<l

cmployco org .
SV Ty-0n mukes ico, wven the
vho coll i >1uch pholiEs
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a vase on the table spreading granc? and ploasanine
around. The failure of anyonc n mar 2ven the Succcss
of overyone «lso . Bfficisnt collwctivity is the ~ssoncs
of professional suﬁcosu. We reject the plea £ at o
member of & learned or liberal profassion, for that sol-
reason, can self-exclude himself from operation

of the Act,

Lo
&

—JO}-“:

®

The professional immunity from I%bour's
demand for social Jjustice bzcausa laarned profegsions
have ahalo elso stonds on sandy foundetion and,
perhaps, validates G.B. Shaw's witticism that all
professions are conspiracies .against the laity.
After all, let us be realistic and recognise that we
live in an age of experts alias professionals, each
hoving his ethlc, nonopoly, prestige, power and p“offt.

Pratifexshionel profsesionsyis.g Ubievigns phgngnonon

their's is not a liberal profession. Lawyers have th-ir
codc,., S0 too medics swearing by Hippocrates,

chartered accountants and company secretaries ond

other autonomous nidi of know-how.

Socilologicel critics have tried to
demythologise thé learned profﬁ581ons. Perhaps they
have exaggerated, Still it is theora. The pdlitics
of skill, not service of the people, is tho current
'crlanuaflon, according to a rmcpnt Hook on
'"Professions for the P ople!'.

"The English profcssions in the zightoonth
centnny were an acceptable successor to the
feudal ideal of landed property as a means of
earning § living. Like landed prOpvrty, a
professzonal compotence’ conveniently Pbroke
the direct connection between work and incoms
veo{ Reoader, 1966, p. .3 ) for the gentryman. A
professional career provided effects, aristocratic,
protective coloration, and =t the same time
wnabled onz to meke a considarebls sum of
money witihout sullying his hands with a "job"
or ‘rade®, One could corry on comnerce by
sleight of hand while domning the voestments of

. professional alteuism. To boot, on2 could also
-work without ppearinb to derive income directly

from it. As zeader explains

"The whole subject of paymentaes.. Scems ©o
have causecd professioncl men acute
smbarrassment, making thom teke refuge in
2laborats conC@almwnt, fiction, and
artiflo». The root of the matter appuars
to lie in the feeling. that it was not
fitting for one gentirmn to pay anotihicr
for S“”ViCUS rcnd?rea particuarly if the

monay pass.d diroctly. Honecey, the devico



of p }1p” & barvictert's faee to the atitorn v,
not ©0 the birrisher hisalf. Honeo ~
elso ths convenition that in _many profacs-
ional declings tho matter of the fee was
never oponly tolked -boyt,, which could

be very convenisnt, sind® it preciudcd
the cli=ant or potisnt from arguing about

“rO
whetoevar sum his advisor mlcht evensullly
indicate as o fitting Hﬁﬂorarlum (1960;p.)7}

The established professions-the law, medicine,
J -

and the clcrgY—hﬁlu ( or continued %o hold )
cgtate-1ike positions :-

Lhe thres -11libaral p‘"ofn sions! of the
“ight=vnth century were ths nucleus
~about which tha professional class of th-
ninctecnth century was to form. 7o hnvs
saen that thmy vinye united bv the bend

of classicel ccucation: thit thedr broac
~and ilﬁ—d“fjn“d functions covered much thot
later would crystallize out into new,
specialisad, occupations: that each, uluv~
matoly,. d““lV’” much of its sto adwng Wit
> astoblished order in the State (1960,
ge 23)7,

In th" Unit<d Statzs, professional
6550010 ions ~re guilds in modern dreéss.

"Fodfrn professional associations are

/ organigzational couhhterparts of the GuilJc.
Th”y cre occupational self-interest orgini-
zations. In as much as the proféSsionsL
5%ill parform custom work ond exsrcise a
monopoliy of training and cskill, the
r*uild “nCTOgy is plousible. Howaver,

Spacos of aconcmic history l-ad to

} c1ff,f\nt conclusion. Thors hes bin o
shift of emphnsis on the part of professicuini.s

- from control ov'r thJ gulluy of the
product or sarvics, to control of rice.:

) (’

n

Indead, in Amorica, pwoc“S%ionuls ”dV“rtiS“,
hold o strict monopoly, chargs haovy £2°s and
woar humsniteorianisn 28 on WTtlulfz n0ske In
Inglond o Dovel Commissiler has b n appoint~d %o
cspacts of the worklkg ol th~

70 into certoin
1logal nrofescioh,

) 7“ ding ppicle 17178
1098
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[n pr 2paring for the challengs of a
al Commission, lawyers ought to
ise how desop Public disillusionment
how thz fQULtS ol thz logel system
arc magn1f1“” by the fez2ling that the
de gﬂl profession is the most poncrful
pressura grouo—ioomJ.woulcosuy a nutuel
protection socisty- in the 'land, with
its loyel adherents in JbsthAnlster,
Whiteshall, =nd on the bench, lidke a great
fruVmc%onry designed to protect thb
‘status .quo.

X X X X X

It robs the client of the benefits of
free competition among barristers for

his custom. It cenfirms his impression
that Her Majesty's courts, which he
rightly regards as part of the service
the Stat= offars to all its citigens, ars

Aoy

S T ST o I BN [ < I
oo prlvatoc oon L1t soc inty for lawyers,
X XX Xn

The feess . thot lowyers are paid, and the
services that they give in return, must
also be studied. A recent . survey suggestad
that in one criminal court 79 percent
of barristers in contested cases and
96 per cent in uncontested cases saw their

“clients only on the morning of the hearing.
- Hows much is that worth 2
s . :

N o Lt Y SV
_A.AXJx..‘;\..A.A.}{

cesesss For Britain at present has a legal
system which often looks as anachronistic

as ite wigs and gowns, o systen in which
solicitors are plentiful in well-to-do aress,
and inaccessible in less fashionnble districts;
in which the law appears suited only to the
property rights of the middle class, but
oblivious of the new problems of poorer and
]ess well—-educatad people; who need help

jith their broken merriages or their land-
lord-dnd—tsnun dloput“s. Soon»r rather
than later; the lagsl system must bs made
to npprar less 1like 2 bastion of privilage,
more like o d-fond-r of us 211."

The Americon Medical Associn 01 n has coms in for
sherp socinl criticism and litigative challeng~. il
architect,; ~ngine~r or suditor hns the art to
"\
]

.._J

',J f

QCTH
Q F

huts, lrndscaps little vil ¢ or bothoer ~bout sm-l1.
units? nd which ~uditor ~nd company socrotrry has
oeen prassured to break with morsls by bie businccc?
Qur listening posts nre row life,
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The Indian Bar and Mozdicine have o high

social cthic upto row. Evin so, Dabolkar ( 4.I.7.:¢70¢
S.C. 242) cannot be ignorvd as freak or rocondito.
Doctors have been criticisad for unsocial conduct.Th
hélo-conjured up in . the Solicitor's case hardly

serves to 'de-industrialise' the profgssions, Aft

all, it is not infra dig for lawy0r5~ doctors,
engineers,; utrchitects, cuditors, company secratoris
-or other p rofessionals to regard thaemselves as workgrs
in their own sphere 'or employers or suppliers of
spacialised service to socisty. Even justicing is

service and, but for the exclusion from industry on

the score of sovereign functions, might quslify for
being regarded as 'industry'. The:plea of 'profws“oqY
is dirrelevant for the industriasl laow except os expresao-
ion of on anathems. No lPt”l principle suprorts it.

Sp aklng gensrally, the aditors of the book
Profession for the people »arliest mentioned stote:

"Jethro K.Lisbermen (1970, p. 3) waarns :
"Professionals are dividing the world into
spheras of influnence and erecting large
signs saying lexports &t work hesra, do
‘not procead further.m He shows tha

via such mechanisms ag licensing, self-
rvgulutlon, and political pressure the
professions cre augmenting the erosion of
.dbmocracy. Professionzal turf is now

ratified by the rule of laws If there is
the‘CmSu, 1t represents a significant
deyelopment: the division of labour

in society is again moving towards the
lzgalization of social status quo
occupational roleas,?

_ All this adds up to the dﬂc“no 1isati
of the noble professicns. Assuming that a profe
“in our egalitarian =thos, is like any other mne
common clay plying a trade or business, we

car
asgen uo the cult of the a2lite in carving out
of "exc2ption to Tindiistry'.

The more serjous ax gument of exclusion urged
to keop the professions out of thz coils of industrinl
disputes and. the employeas! d=mands backed by
agitztions 'red in tooth énd claw! is o sublimet=d
version of the same argument. Professional exp=rti
cnd excellence, with ite occupational autonomy,
ideology, l@\rnlnr, bacring and morality, holds
aloft a stanaurd of soarvice which czntros round
the individual doctor, lawyer, taacher or cuditor,
This reputation and quelity of speeind service boing
of the ass»nce, tho co-~opesration of the workmen 1
this core octivity of WTOECSblOH 1 offices is 205:nt.
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The clerks and stenos, the bell boys end doormen,

the sweepers =and menials hove no art or part in the

soul of professional functions with its higher code

of thic and intellectunl proficiency, thelr contribution

being periphsral 2nd low-grade, with no relevance to

the clients' wents and requirements. This conventionrl

model is open to the sociolegical criticism throt it

is an ideological clook conjured uR $y highborne,

a posture of noblesse obhligs which'“s incongruous

with raw life, especially in the democratic thitrd

worl.d and post-industris]l societies. To hug the p?S*

is to m<terlallQe the ghost. The paradigms of

professionalism are gone. In the large solicitors'

firms, arohitects' offices, medical polyclincs =nd

surgeries, we find a humming industry, each section

doing its work with its special flavour and culture

and code, and making the end product worth its price.

In a reguler factory you heve highlv skilled

technicians whose tolent is of the essence, menagsre

whose ability organizes and workmen whose

co-ordinated input is, from cne angle, secordery,

from enother, significent. Let us look at a

surgery or walk into ¢ realtor's firm. whet

physician or surgeon will not kill if an attendont

errs or clerk enters wrong or dlspenses deadly

dose? One such disaster somewhe in the

assembly-line operations and the cllent le

will be scared desplth the doctor's distalled

' skill. The lawyeTr is no better and just cannot

function without the specialised supportive tools

of pero-profe331onﬂ1 like secretaries, librariens

end law-knowing steno-typists or ¢ven the messenzere

. and telephone glrls.- The mystigue of professionali-
'e1311y mekts 1n the hands of modern social scientists

who haved{as watergate has shown in Amarica 2nd heos

India had its counterperts?) debunked end stripped

the professional emperor naked. 'Altruism' heas

been exposed, cash hes overcome craft nexus and

if professioneliS' is a mundane ideology, then

inrofession™ and "Hro ssiow~7” oare sociologicoal

contributions to the pil-. ‘nyway, in the sophisticotei

orgenisation of expert se r”1cos, 21l cccupations

have centrel]l skills, =2n occupational code of ethics,
group culture, some occupetional cuthority, and

sone permicsiOﬂ te monopoly practice from thc community.
This incisive POOTO“Ch mokas it difficult to
"casta-ify! or 'closs-ifv' the liberel nrofessions

as part ead beyvond the pale of Tindustry! in

our democrecy. We mesn no disrespsct to the

membars of the profcssions. Bvea the Jjudicinl

nrofession or sdministrative profession eannot

escape the winds of socinl chenge. We mav »4d

Ts
o
rt
'1

contd.
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that the modera world, particularly the third

world, can hope for a human tomorrow only

through Professions for the people, through expertiss
st the service of the millionsa *Indien primi-

tivism cainr be banished only by pro boro

nublico professions in the field of law, .
medicine, education, cnginesring ond what not.

But that rad1ce-~sw doss not detract from ths

thesis that 'industry' doss not spore professionnla.
Bven so, the wid:ist .Lnoovt ne.v thWT self-excluis

the little maffusil 1°WV"T, the smell rurel medic

or the countrv engineer, =ven though 2 hired

SWesper or facLo+um ?quQt”“t meyv work with him.

Wz =e2 no retionzle in the ¢loim to cerve out
islats. Look. 4 solicitor’s firm or = lawysi’
firm becomes successful not merely by the tal
of a Slﬂ”l? Loewysr but by ‘the co- OpQY?tlvD one
of several speciclists, Jjuniors =nd seniors. T,
wlse The ?mciLLiﬁry sgyvices ol compeiant st
graphers, para-legel supportive serviecass ors
equally important. The same test annli=s to
other professions. The conclusion is inevitnble
that contribution to the success of the iastitutiocn-
~every professionsl unit has an institutionsl “zood-
will and reputetion- comes not merely from
the professional or QO”Clqlth but from ~11
those whose excellernce in their respective p
me.kes for the totsl orof1c1eﬂcy We have,
theref01e, no doubt thet the claim for PXCWb'WOf
-on the, score of liberal professions is unwerrontzd
f&rmlé_fhﬂctioéﬁl or def1q1t10n~7 engle. The
flood-gates of exemption from ths obLLC'tloﬂs
under the Jct wi 11 be opbnhd i profsssions Ilow

out of its scope.

~t

ny
1=
n

Mony cellings may clemour to be regords

as liberal professions. In ~n age when trodi
have broken down and the old werld »nrofessions
liveral descent have begun to resort (o commnerc:
practices (even 1ugsL1v as in Amsrice, or
factually, as in seme other countries) exclusion

under this new 1obel will »e infliction oi irniury
on the statutorv intent »~nd =ffect.

The result of this discussicn is that the
soticitors’ crse is wrongly decided ond must,
therefore, hs over-ruled. iz must : i
to repent that o smell cotesnry,

in nunbers in the muffasil, mev not saqu
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.
-within ths definition of industry. &1 single

lawyar, o rural medical nrﬁct1t10q~w or arban
doctor w1th little assistant ﬂﬂc/or menlql
‘servant may plv a2 profession but may not be
seid to'run an industry. That is not because
the employee does not mokp\g:COQtr1butlon nor
because the nrOst5101 is too high to be

classified as o trade or industry with its

comme rcial COﬂHOtgtlonS but because there is

‘°_noth1ng like orgenised labour in’ ench .employ-
. ment. The imege-of industry or even quesi-industry
is one of plurality of workmen, not ‘an isolated

or single little assistznt or ettendant The
latter catcgory is more or less like personel
avocation for.livelihood teking some vpaid or
part-time from angther. The whols purpose

of the Industrial Disputes Act is to focus_on
resolution of industrial disputes and regulation

“of industrisl relations and not to meddle with

every little carpenter in = village or black-
smith in & town who sits with his son or

assitstant to work for the customers who trek in.

The ordinary spectacle of & cobbler and his

. _@assistant or a cycle repairer with a helper,

we come across in 1"b«czpe\zementS of cities and

“towng, repels the idea of industry esnd

' _industrial’ dispute . For this reason, ~which
‘Wappllms 21l along.the line, to qmall profess-
- lons, petty handicraftsmen, domestic servants

and the like, the solicitor or doctor or
rural onglneers, even like  the butcher, the

?»baggr and the candle-stick meker, with an

agsistant or without,. does not fall within the
deflnltlon of 1ndustry., In reguler industries,

.of course, even a few empToyees are enough to

bring them within sec¢.2(f). 'Otherwise sutomested
industries will -slpp through the net.

We will now move on to e consideration of
sducation as on industry. If the triple tests
of systemstic activity, co-operstion between
employer and employee and production of goods
and services wsre slone to be napnlied, 2
University, a coll,ge, a research 1nst1tutes
or teaching lnstltuulon will b= on industry.

But in University of Delhi (1964 (2) S.c.%. 703)
it was held that the ITndustriel Tribunzl was
wrong in regarding the University eos 20 industry
bocauqe it would be lﬂ?DDruprl“tG to dcscrlbe

contd.
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cducation 2s an industrial sctivity. Gajsndro-
: “ gadker J, agreed in his judgment that the
' employer- cmoloyee ‘test was sotisfied and
i .  co-operation batween the two was also present.
e yUndOubttey, education is o gublime culturel
Cservice, technological treinitlg snd personality
‘~builder. A man WLthout educa tloq is 2
, . brute and nobhody cen. quarre1 with the propo-
o .~ sition that education, in its spectrum, is
: ‘ — 31gn1f1cunt service- to ‘ths' community. he ha
. already given extracts from Australian’ Judce
Isaacs J, to substantiate the thesis thet
: duc9tlon is not merely industry but the mother
.of: industries. - 4 phlllstlnlc, 1lllterate
‘5001etJ will be not merelv uncivilised but .
incapabls of 1ndustrl?lls@tlon. Nevertheless
Ga jendragadkar J, observed: .

Tt would, no doubt, sound somewheot
strenge that education should be described rs
industry and the teschers =s workmen within
the meaning of the Act, but if the literal
vconstructlon for‘whlch “the resnondonts
. contend is accepted, that consegquence must
~ follow," Why'ls it strenge.to regard education
‘as an ihdustry? , Tts respactibility? Its -
lofty. character? Its professional e‘ce«mp‘>
Tts C]Olstcred virtue which cannot be spoiled
- by . the commercial 1mplicat10ns and the raucous
“voices of workmen? Two'reasons are given
- to gvoid-the conclusion that imparting educﬁtlon
issan. 1ndust*y5 The. first-ground relied oh
by the Court is based upon the preliminary
conclusion that teachers are not ‘workmen' by
~definition.  Perhaps, they aré.not, because
~ teachers do not do manual work or technlc .1
-work. We are not too sure whether it is proper.
to dlsregerd with contempt, menual work snd
senarate it from education, nor are we tco
-sure whether in our technological universe,
-education has to be excluded. However, that
may be a bottle to bs waged on 2 lester occasion
by litigation and we do not propose to
pronounce on it =t present. The Court, in the.
University of Delb , proceeded on that assum-
ntion viz. that teachers are not workmen, which
we- will adonu to test the validity of the
argument. The reasoning ol the Court is bsst
exprissed in the words of Gajendragadker, J :

Contdo
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"It is common ground that teachers
employed by educationsl institutions,
whether the soid institutions are
Aimparting primary, secondery, collegizte
or postgraduate educaticn, are not
_workmen under s.2(s), ~nd so, it follows
that the whole body of employees with
whose co-operation the work of imparting
education is carried cn by educational.
_ institutions do not fall within the
< purview of s.2(s); cJnd eny disputes
between them ~-nd tha institulons which
employed them are outside the scope of
the Act. In cther words, if imparting
educetion is sn industry “under si2(3),
the bulk of: tha employoes being outside
the purview of the ‘ict, the cnly disputes
which can fall within the scope of the
ict are those which-arise between such
institutions and their subordinste
. .staff, the members of which.may fa2ll
‘under s.2(s). In our opinion, having
regard to the fact that the work of -
¢ education is prlmcrlly end exclusively
carried on with the PSSlSt nce of the
~labour and co-operation of teschers, the
omission of ‘the wheles class of teechers
from the definition prescribed by s.(2)(s)
hes an importent bearing end significancs
in relation to the precblem which we ore
.considering. It could not have been the
policy of the ict that education should
be treated as industry for the bsnefit
of ¢ very minor snd insignificcnt number
_of persons who may be *mnlwycd by
educotional institutions to carry on the
duties of the subordirnte stoff. Rersding
ss.2{g), (j) and (s) tozsther, we are
inclined to hold that the work of education
corried on by educaeticnsl institutions
like the University of DPlkl is not on
industyry within tk: meening of the Act.h

The second crgument which snoealed to th
Court to recch its ceonclusion is thot @ VThe
distinctive purposs and object of educati
would make it very difficult to assimilats
it to the position of zny trade, business or
calling or service within the meaning of
s:c.2(j)." Why s0? Thz answer is glven

]

by the loarned judse bhims 1T

»



-52.—

"Educationseeks to build up the
personality of the pupil by essisting
his physical, intellectual, moral and
emotional development. To speak of

this educational process in terms of
industry sounds so completely incon-
gruous thet one is not surnrised

that the Act has deliberately so defined
workman under s.2(s) as to exclude:
teachers from its scope. Under the
sense of values recoghisesd both by the
traditional and consérvative as well

2s the modern and prograssive social
outlook, teaching and teachers are,

no doubt, assigned a high plece of
honour a2nd it is obviouslyv necessary
.and desirable that teaching =nd teachers
should receive the respect that is
due to them. A proper sense of valuss .
would neturally hold teaching =nd
teachers in high estesm, though power

or wealth may not be associ=ted with
~them. It cannot be denied'that the
concept -of social justice is wide

enough to include teaching and teachers,
and the. requirement that reschers

should receive proper emoluments and
other amenities wnich is essentially
based on social justice cennot be disputed;
but the effect of excluding teachers
from s.2(s) is only this thet the remedy
availeble for the betterment of their
financial prospects does not fall under
the Act. It is well known that Education
Departments of the State Governments os
well as the Union Governmsnt, and the
University Grants Commission carefully
consider~ this problem and assist the
teachers by requiring the vayment to
them of proper scales of »nav and by
insisting on the fixation of other
reasonable terms end ¢ onditions of service
in regard to teachesrs =ngaged in primery
and secondarv education and collegiate -
education which fall under thsir
respective Jurisdictions. The pesition
neverthelass is clear thet any problems
connected with teachers and their
selaries are outside the vpurview of the

contd.
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dct, =2nd since the teachsrs form the

sole class of employees with whose co-
operation education is imparted by
cducational institutions, th=air exclu-

sion from the purview 0J°th% Act necessarily
corroborates tkr conclusion thrt educctlon
itself is not without its scope .Y

_ﬁnother s son hos 21lso bean adduced to
relnforce this conelusion : :

"It is w21l known thot the University of
Belhi end most other aducaticacl insti-
tutions are not formed or conducted for
making profit; ne doubt, the absence of
profit motive would not teke the work of
any institutionyoutside s.2(j) if the
re quirements of the said definition are
otherwise sertisfied. We have referred t
the absence oi prorit motive oily (O
emphasise the fact thet the work undertelken
by such educational institutions dif
from the normel c0ﬂccpt of trade, or
business. Indeed, from = rotional noint
of view, it woul a be. regarded 2s inappropria
‘to describe education even as a profe531on.
Education in. its trus aspect is more a
mission and a vocation rather then =
profession or trade or businass, howesver,

. wide meyv be the denotation of the two

¢ " latter words undar the Act. That is why

© we think it would be'unreasonable to hold

that educational institutions are employérg

within the ‘meaning of s.2(g), or that the

work cf teoching corried on by them is

an industry under s.2(j), b causs cssen-

tially, the creation of o well->ducated

healthy woung generation imbued with 2

rational nrogressive out-look or lifz which

is the sol: aim of sducetion, cannot ot

all be compared or assimilated with what

‘may be describsd es an industrisl process.®

o)

ok

o
i

L2YS

The Court wes confronted by ths Corporation
of Nogpur whers L1t _hod besn cxpressly held thet
The education department of the Corporation was
service rendsr~d by the Jd=partusot ond sco the
subordinate menxal smployees of the depcriment
came under the dsfinitioen of employzes and would
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be sntitl=d to the ben=fits of the Act.
This wes explained away by the suggestion
thot the qusastion ag to whether sducational
work carried on by =zducational iastitutions
l1ike the University of Delhd which heve
"bzen formzd primorily snd ®olely for the
purpose of lmpertln~ educatios amounts to
"an industry within the mesning of s.2(14),
was not argued bgfore the Court ~nd wes

not really reised in thet form."

Né dlssent, with ufnoet deferance
these propositions and zre inclinsd to
hold, =2s the Corpovotlon of Negpur hsld,
thet educetloq is 1ndustry =nd a2s IS°°cs I,
hctd in the fustraliz’ cese (suor"\,

~t cducatloq is orc-omﬂﬂ ntly service.

b

The cCtUcl dac1s10ﬂ in University
'«jf‘ ch‘wh‘ AN [T L'n PRV \L_\,_l =21}
nomely, thot the predominant sctivity
of the university wes teaching ond since
teachers did not come within the purview
©of the 1ct, only the incidental =activity
of the subordinete steff could f2ll within

its scope but that could not alter the
predominant character of the institution.

;-le:,

We may deal with these contsations
in a brief way, since the substantial
grounds on which we reJject the reasoning
hive slren ady been s=t out eleboratelyv.

The premises relizd on is that the hulk

of the employeses in the university is the
teaching communitv. Teachers zre not
workmen and cannct reiss disputes under the
Act. The subordinote staff being only 2
minor category of iansignificant numbers,

ths institution must be excluded, gofnw
by the »redominant char-cter test. It is
one tnlnb to sav that an institution is
not zn industry. It is altoghether snothsr
thing to say thet = lorge number of its
employses are not 'workmsn' and cennot
therefore ~veil of the benefits of *he

fct and so the institutioa cseszs to bz an
industry. The test is not the predominent
numbar of employe=s entitled t~ anjov

the banefits of the Act. The trus tast

1s the predominant nature of the sctivity,

contd
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n the case of the university or an

duce tionrl instituticn, ths p-fure of the
activity 1s ex- hvooth°51 aducntion which
is @ service to t he commwnlty. LYgo,
the university is an industrv. The
error has crept in, if wo mev sav s0 with
gr=at respect; in mixing up th: numerical
strzngth of ths psrsonnzl with the neture
of the cctivity. :

o
i

Secondly there srs & number of

-other activitins of th: University

Administration, demonstrebly industriel
which ers seversbls although ancillary to
the mein cultural enterprise. For instance,
a university meyv have 2 large printing
oress 235 o sgparste but considerable
estebllshmont. It maov have 2 large fleet
of transport buses w1t% an army of runaing

staff. It may hove a treme ndous adminis-
frative streagtl of afficers oad clericel
cadres. It may have k@ramcharis of verious
hues. s the Corporation of Nagnur hess
effectively ruled, these operntions,

vicwed in ssveralty or collectively, may

be treated os industry. It would be
strange, indeed, if a university has 50
trangport buses, hiring drivers; conductors
c‘hﬂchs and workshop Y‘Chﬂlcl?ns. How

are they to be denied the benellts of the
lct, espacizlly when their work is separable
from academic tea aching, merelv beceuss the
buses are owned by the same corporste
personality? We find, with 211 defence,
little ferce in this process of nulli-
ficetion of the industrial character of
the University's multi-form operations.

The next argument which has appzaled
to the Court in th~t ¢o=e is thot zducstion
devzlops the perscnality of the pupil =nd
this process, it described as in rdustry,
sounds grotesque . We are uncble to
apnracints the force of this reasoning,
if we mawv respasctiully sav sc. It is
trie thet cur socletn)
honour

iz

how does it follow from c
ic not o scyvice 1he seaquitur is not
2rs1lly discernidl~.The w2 jorstix
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seems to be that 'industryv’ is something
vulgar, inferior, disparaging and should
not be allowed 0 sully the sanctified
subject of educ“tlon.‘~In our view,
industry is a noble term and ombraces
even the most sublime ect1v1tv At 2ny
rate, in legal tprmlnologv Locoted in the
statutory definition it is not money-
meking, it is not lucre-loviag, it is .
not commercialising, it is not profit
hunger. On the other hand, a team of
painters who produce wcrks of art and

cell them or =2n orchestra group which
travels and psrforms and mekes motay mey
be an industry if thevy emplov supvortive
ctaff of artistes or others. Thers is no
degrading touch about 'industry',

1 " 4—1~f ’1 5 mL_ nf‘ “’,-Lﬁ¢ - . qi [
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Lhc "Work is worl shlo* Indeed n

colonial system of educatlo“, which divorced

book learning from menual work and

practical training, has bean responsible

for the calamities in that field. Xor

t@ﬁt very reason,.Gandhiji and Dr. Zakir

_ ‘ . Hussain propagated basic educatlon which

| used work os modus operandus for tesching.
We have hardly any hesitation in regardin
education as an industry.

= SDPCW 211

¢ The final ground accepted by the
-,Couwt is that oducctwOﬂ is » mission and
vocation, rather than & profession or
trade or business. The most that one con
‘sey 1is thot this is en sssertion which does
not prove itself. 1Indeed, 211 1life is 2
mission and a man without a mission is
spiritually still-born. The high mission
of life is the meaifestation of the divinity
2lready in man. To christen educotion as
a mission, even if true, is not to negete its
being an 1nuu°trv ‘We have to look ot
educational ectivity from the angle of the
let, and so vicwed thz ingredients of
education are fulfillad. &Sducation is,
therefore, an 1ndustrv and nothing can
stand in the way of thst corclusion.
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It may well be
the cultural field th:
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denond so much on gov=rnm°nf L support and
some of them charge such high' fees thot
schools have become trade and managers
merchants. Whether this will apply to

‘universities or not, schools and Lo1leges
have been. accused, Ltle st in the vrivate
‘sector, of being trenTshed with tr~de
.motives..

Let us trade romentics for realities
and see. ‘With.evening classes, correspondence
courses, dm1351on unllmlted fees and
govbrnmont grants eSCﬂletlnF, and certificatec
and degrees for prices, education-legal,
"medieal,. technaloglcal school level or
collegiate-education is riskless trade for

thural entrepreneurs and hepless nests of
ampus (industrial) uanrest. Imeginery
assumptlons are exper iments with untruth.

N
1""

fur conclusion is tnat the aiversitss
of Délhl, case was wrongly decided and

that education ‘can be ﬁnd is, in its
1nst1tuflonﬁl form,_ 0 1ndustrV.

Are Charitable Institutions Industries?
Can cherity be 'industry'? This
paradox can be unlock*d only: by eXamining
the ncture of the activity of the charity,
- for. there 2re charmtles 2nd charities. The
.grammer of labour law in a pluralist society
tells us +hat the worker is concernsd with
.wages and conditions of s2rvice, the employer
with . output and economies and the community
with peace, production and streem of supply.
This complex of work, wealth =nd happinesss,
firmly grasped, will dissolve the dilemma
of the law bees ring on charitable enter-
nrises. Charity is frecs; lndustrv is businsss.
Then how? A law'lpok may scare; a legal

-loock will see; a social’look will see
- through a hiatus inevitable in 2 sophis-

ticated society with organizetionel

~diversity and motivational dexteritv.

If we mull over ths major d3015101s,
we get o ho :ng of the basic structure of
"industry! 1n its lsgel enctomy. Bedrocked
on the groundnorms, we must analyse the


tra.de

elements of chrritable economic anterprises,
established and maintained for statisfving
human wants. BEasily, three bro=d cetegories
; tiore mey exist. The choritable
element enlivens the operations at different
levels in these patterns and the 18511
conse quences are different, "k wed from the
angle of ‘industryv'. For 1ﬂceme tax purnoses,
irusts Ltet or company lew or registration law
or. penal. code rcqulrements the examinetion
will be differeat. We-are concerned with a

charYze

' benignant- disposition- towsrds workmen and a

~trichotomy chaxritable enterprises run for
producing and/or ‘supplying ooods and ssrvices,
orgunlzed systcmﬁtlcgll" “n emnloving wufkmen,
is scientific.

\The first ie ons where the enternrise,
like any other, vields nrofits but they are
siphoned off Ior oltrustic objects. The s=cond.
is one where the institution mokes no oprofit
but hires tha sarvices of emmlnuvees ne in
other 1likz businessss but the goods and services-
which 2re the output, are made availeble, 2t
" low- or no. cost, to thc 1ﬂd1gcﬂt ne edy Wbo

are.priced out-of the morket. The third is
where the eéstablishment is oriented on 2o
humane mission fulfilled by mea who work,
not ‘because ‘they are paid wages, but because
theyv share the passion for the ceuse and
derive Job satisfaction from their contribution.
The first.two are industries,ths third not.:
What is thé:tESt of identity wherebyv these
institutions with elemosynary inspiretion fall '
rldo not fall- under the deflnltloﬂ of 1nduqtry?

_ , le 1ﬂdustrlps‘ are orgenlzed syetemﬂtlc
ectivity. Cheritable ‘edventures which do not
- possess this feature, of course, are not
industries. Speradic or Lugvt1VA strokes of
charity do not become industriss. <11 three
vhilanthropic entitiss, we hove itemised, foll
- . for consideration only if theyv involve co-
‘operation between employeses cnd employvees to
produce and/or supply grods ond/or ser "Vices.
We assume, all three d,. The crucisl difference
is over the »nrassnce of cheritebls in the
quasi-business nature of the activity. Shri
Tarkunde, based on Safdarjung, submits thet,
~ex hypothesi, charity 'rustrﬁtes comwarc1~11tv
and therebv dnnrlvos it of the character of
industry.
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It is common ground that the first
category of charltles is dlsqugllnlcd or
exemption. If a business is run for nroduction
and or supnly of goods end sz2rvices with an

e eye on profit, it is plafifily an industry. The
' ' act that the whole or substaontiel port of ths
: profits so éarned is diverted for purely
. charltqble purposes does not affect the nature
of the economic activity which involes the
co=operation of employer and employee and
results in the production of goods and services.
The workers are not concerned about the
destination of the profits, They work and
receive wages. They are treated like any other
workmen in anyv like industrv. All the feotur--
"of an industryv, as spelt out from the definitic:
by the decisions of this Court, are fully
presant in these charitable bu51n°ss. In short,
fhcv are industries. The annlicotion ¢ the
income for philenthropic purposes, instesd of
| ~ filling private .coffers, mekes no differencs
: _ ~ ~ either to the employees.or to the character
of “the activities. Good Samaritans can be
clever industrialists.

)

e e g e

C The second species of charity is reallw
an allotronic modification of the first. If »
Plxj hearted busirsssmen or high-minded
ndustrlallct or sérvice- mlndnd operator
‘hires employees like his non- phllenthronlc
: - counte r-parts and, in co-operation with themn,
| / produces and supollps goods or services to the
: ' lowly and the lost, the needy and the 2iling
w1thout charging them any vrice or receiving
a negligible return, people regard him as of
charitable disposition and his enterprise as
2 charity. But then, so far as the workmen
TR are concerned, it boots little whether he
) makes avoilable the products free to the noor.
They contribute labour in return for wages and
) - conditions of service. For them the charitebls
‘ ~ employer is exactly like a commercisl-minded
employer. Both exact hard work, both vay
similor weges, both trest them as humen mochine
coge ond nothing more. The moterial dilferencs
between the commercial and the comprssioneote
emnlovers is not with reference to the workmen
but with reference to the recipients of goeds
and services. Cherity op-rates not vis-z-vis t+-
workmen in which case they will be neving -

[N
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Libzral wage and gsnsrous =xtrms with no
prosoect of strike. The beneficieries of
the emnloy-r's chnrity cre the indigent
consumers. Industrial low doszs not take
note of such extranzous factors but repulet
industrial relotions betyegn smployers nnd
employers, erployevs and *orkmen snd workmen
and workmen. From the point of view of the
workmen there is no cherity. For him cheority
must begin at home. #rom these strands of
thought flows the conclusion that the second
group mey legitimotely oend legally be described
as industry. The fallacy in the controry
contention lies in shifting ths focus from the
worker and the industrial activity to the
disposal of the end nroduct. This low hes
nothing to do with thot. The ilacome-tox lrw
may h've, social opinion mey heve.

Some of tbe ?pDPll“ntS nay i1l u
the second o-tezory inst 4“~3%1“A3. vl
were earenot investig&tl g into the meri
those copeals, W moy es well indicate, 1
general way, that the Gandhi ishrem, which
employs wovke rs liks spinners and woovers
'supollﬁs cloth or other handicraft at
concessional rates to needy rural consumers, mey
not qualify for exemption. Ewven so, particulsr
indidents mey have to be closely probad hs=fore
pronouncing with- precision upon the nature of
~the activity+ If cotton or yvard is given
free to Worke”s, if cherkhes are made 2vailable
€res for familiss, if fhit price is p=id for
the nat product and substantial -<cherity thus
bene fits the spinners, weavers ond:other
handicraftsmen, one mey have to look closely
into the charectsr of the entsrprise. If
employees are hired 2nd their services 2re
rewarded by wages - whethsr on cottage industrv
or factory besis - the enternrises hacome
industri“s, even 17 some kind of concession is
shows and even ii the motive ond droject may
be to encoursge 21d heln noor familiess and
find them employment. .\ compessicnnte industria-
list is nevertheless 27 industrialist. However,
if row matericl is mode ~veiloble free -~nd the
finished nroduct is fully neid for - rother
excxptional to 1mgclne - th? coscl.usion may
be hesitant but for ths fact th-t the integroted

I

contd,
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administrative, purchess, merksting, saverwist
ond other functions are like in trade ond
business. This mekes them industries. Joble
ObJPCth“S, pious purpogeg, spiritua founde-
tions ~nd developmental hrogocus are no refsor
not to impnlicae te these institutions s industii:c
{

we now move on to economic ectivitiss
and occupatibng of an eltruistic character
falling under the third category. '

The heart of trade or businsss or
analogous octivitvy is orgenisation with en
eye  on competitive efficisncy, by hiring
omploy,vb, systematising processes, Droducing
goods and services needed by thes community
and obteining money's worth of work from

employees. If such bs the nature of operations

cnd zaployver-anployess ral-otions which mobe
on .entarprise an industry, ths motivetion of

the employer in the fi nal disposel of products
or profits is immeterial. Indead the =sctivity
is patterned on e commearcis) besis, judged by

what other similsr undertakinags and commercial

~adventures do. To quolify for exemption from

the .definition-of ‘'industry' in 2 cose where
there are emplovers and empnloyses and system-17-
activities and production of goods and s=rvicso,
we need e totally different orientation,

. orgenisgtion ond method which will stemm on .
‘the enterprise the imprint of commercisl.ty.

Special emphesis, in such.cases, must be 07~c

‘on the centrp? fact of employer-empnlovee

relations. If a vphilenthropic devotiicn is
the basis for the charitable foundation or
establishment, the institution is headed by
one who whole-heortadly dedicates himself for
the mission and pursues it with pession,
attracts others into the institution, not for
wages but for sharing in the capse and its
fulfilment, then the undertaking is nrot 'indus-
trial'. Not that the presence of chariteble
impulse extricates the institution Trom the
definition in Sec.2(Jj) but that thers is no
economic relationship such »s is found in
trade or business between the head who
employs and tha othars who emotively flock tc
render service. In one sense, thers ore no
emplovars ond employees but cruseders 211,

In another scase, there 1s no wage bosis for
the employment but voluntery particivation in

O
@]
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the prodiction, inspirad by lofty ide-ls
and unmindqu.of remunsretion, sscrvice condi-
“ticns ond the like. Supvosing thers is en
- .. . .~ Ashram or -order.with = guru or other head.
o "Let us furthesy essumz thet there is 2 bend
of disciplésy devotees or ﬂrl stly subordinnotss
in tha order, gathered togather for prayers,
ascatic prectices, bhe jons, meditation =nd
worship. Supvosing, further,.that outsiders
cove 2also invited deily or occesiorallv, to
share in . the Sdlrltu~1 Droc~edlnﬂc Aad, let
us assume that nll the inmetes of the Ashrem
. and members of the order, invitess, guests and
other.outside particive ats are fed, accommodated
and. locksd ofter by the 1nst1tutlo“. In such
n cose, as ofted honne ny, the ceoking ond the
.cleaning, the bed-meking and service, may
~0ften be done, 2t 1°ﬁs+ substentially bV the
T . ¢« -Ashramites themselves.,lhev,W~v chent in
S e spiritusl ecstosy mveh ~g motoricl 2oods ond
services are made #nd served. They may effecti-
e onately. look after ths guests, =nd 21l this
e . s they mav.,do, not for wrges but for the chence
‘ S to UVOlelcTP the Master work selflesslwv and
acquire spiritual grece. It mey well be that
they mey, have surrendered thcl” lucrative
c'nplovmen«. to comé into the hol¥ institution.
Tt mey 2lso be thet thsv toke some smell
nocket mcasy from the aon\tlons\or takings of
the institution. Nay more’; there mey be =
faw scavengers and sorVﬁntsg 2 part-tims audltor
oreaccountant employed on weges. If the
sébstantisl number of p”TthWﬁ”nts in meking
evailable goeods and services, if the substantive
nature of the work, cs dlstlngulahad from
-trivial items, is. rpndkred by voluntary wege- -
. less sishyes, it is impossiblé to designate
the: 1nst1tutlon 25 20 1nduqtrv, notwithstanding
o morginal few who ove emploved in ¢ regular
basis for hire. The r22s507 is thet in the
crucial, substactiel and substantive espescts
of institutional 1ifs the nature of the
re] tions botweeﬂ_ he porticipents is non-
industrial. Perhaps, when Mehotme Gendhi lived
in 2 Seba rm°t1 uUfOblﬂﬂO hed his hellowsd
silence irn, Pon dlChD ry, the inmetes beloared
to this chastened brand. 3Zven now, in many
.foundotions, centres, mernesteries, kolv orde
and Ashrams in +he Best and in the Yest,
spiritusl fescilhotion nulls men ond women into
the pracinets ~ad thev work tirelessly for the
Haherishi qr Yogi or owamiji-nnd'are not wege-

-

earners in 2nv sense oi the term. Such peopls

contd.,



are not workmen and such institutions =re

not industries desnlte some menisls and some
nrofessionals in & st complex bging hired.
We must look at the Unadomln ant charecter

of the instituion ~nd the nsture of the relno-
tions resulting in the productlon of goods and
services: Stray wage-earning employees do

not shape the soul of an institution into

an industry.

Tt now remains to make » brief survev

of the preecedents on the point. One case
which is germane to the issue is Bombay Panirsan
ole, (1972 (1) S.C.R. 202). & bench of this
Cou“t considered ths earlier cases-law, 7

including the decisions of the High Courts
bearing on humene sctivitiz s for the benefit

of sick snimnls. Let there be no doubt th-t
kindness to our dumb brethren, espscially
invalids, ‘springs from the highest motives

of fellow feeling. In the land of the Buddhe
‘and Gandhi no one dare argue to the contrary.
So let there be no mistaking our compassionote
attitude to suffering creatures. It is laudabls
and institutions dedicated to amelioretion

of conditions of animals deserve encouragement
from the State and affluent philenthropists.
'But these considerations have no bearing on
the crucial factors which invoke the apnlicatiec
of the definition in the Act as already set
out elsborately by us. "The manner in which
the activity in question is organised or
arranged, the condition of the co-operation
between the employer and the employvee necessory
for its success and its object to render
material service to the community' is o pivota’®
facter in the activity-oriented test of an
"industry'. The compessionate motive and the
cheritable inspiration are noble but extrsneous
Indeed, medicel relief for human beings made
available free bv reguler hospital, run by
government or philanthropists, emnloV1ng docter
and sunnortive staff ~nd business-likes tzrwe
mey not qualify for exemption from industr—.
Service to enimels cannot be on a higher
footing than service to humens. Nor is it
possible to contend that love of aanimsls is
religious or spiritual any morethen love of

.

contd.



~64=- LT

human-beings is. Anpanrcnole is no church,
mosque or temple; There fore, without going
into -the deirying: ospects, ‘income nd
exvenditure and oth=t ifeatures of Bombay
Panjropole, one may ‘hold thot the Institution
is an industry. After all, she employees are
engoged on OleﬂOYV economit terms and with
conditions of service. as in otber busine ss

'.1qst1tutlons and the activitiés also have

organlsstlonﬂ1|como rability to other profit-

‘making dairies or Penjrapolss.  What is”

different is the charitable object. What is
common is the nature of the employsr-empnloyee

‘relations. The conclusion, notwithstending the
- humanitarian overtones, is that such orgonisc—

tions are also industries. Of course, in Bombey
Panjrapols the same conclusion was rﬁ“"hoa but
ﬂ different: and, to some extent faulty reason-
105; For, the & Ssumbtloﬂrlﬂ the judgment of
Mitter J., is,thot if. the income were mostly

~ from donations gond the trectment of animcls
i were Iree, cfhcns such charity, bs it a
hospitel. for ‘humens -or enimals, may not be an
“industry.  We agree with the holdlqg, not

because . Panjrapoles have commercie? motives but

 ancause, despite comnassionete oogoctlves, they
share :business-liks orientation and opsration.
In'this: v1ow, scctloq 2(3) epplies.’

Wer mﬁy“proceed to. coﬂSLdeK the eppllcebllltv

“of S=¢.2(3) to institutions whose objectives and

activities cover the resecrch fiéld in a

/significent wayv. lhls has been ‘the bone of
‘contention in a few cases in the past snd is

one of ‘tha anveals.argued at considereble length
and with considerable force’ by Shri Terkunde-
who has presented 2 pgnorsmic view of the entire
in his deteiled submissions. in earl ier
sion of - this court, The Ahmedabod Textile
Industries Research dSSOCl“thﬂ cace (1661 (2)
S.C.R. 480) hros taken the view that even
research institutes are ropzd in by the

definition but later judicial thlnklng et the
~ High Court and Supreme Court lsvels has
“leaned more in favour of exemption whers

nrofit-mctive hes been abesnt., The Hurji Eoly

" Familv Hospitel wes held not to be an industry

because 1t wes o non-profit-mrking bodv and its

-work was in the nature of training, resserch

CC\"*\'\L.Y
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and treatment (1971 (1) S.C.R. 177). Likewice
in Dhonrajgirji Hospital v. Workmen (A.I.h.
1975 S.C. 2232), a bench of this Court held
that the chariteble trust which ran a hosnital
and served research pyrposcs and training of -
nurs=s, was not an industry. The High Courts
of Madraes and Kerale heve also held that
ressarch institutes such as the Pasteur
Institute, the C.S.I.R. and the Centrel Plan-
ation Crops Research Institute 2re not
industries. The basic decision which hes gone
against the Ahmedabad Toxtile cese iIs the
Safdarjung cace. We may briefly examine the
rival view-points, a2lthough in substance wehavo
already stated the corresct nrincinle. The vizw
that comnends, itself to us is plainly in
reversal of the ratio of Seafderjung which hes
been wrongly decided, if we mav sayv so with
great resnact.

Do»s resesrch involve colleboration
between émploysr and employ=e? It co=s. The
employer is the institution, the employ=es
are the scientists, Para-scilentists nnd other
personael. Is scientific research service?
Undoubtedly it is.’ Its discoveries are
valuable contributions to the wealth of the
nation., Such discoverirs may be sold for =
heavy nrice in the industrial or other marksts

- Technology hes. to be paid for and technological

inventions and innovations may be patented ang
sold. In our scientific and technological =»ge
nothing has more cash value, as intangible

goods ‘and invaluoble services, then discoveries.
For instance, the discoveries of Thomas Alva
Fdison made him fabulously rich. It hes been
said thet his brain had the highest cash wnlue
in history for he mnde the world vibrote with
the miraculous discovery of recordsd sound.
Unlik= most invantors, he did not have to wnix
to get his reward in heaven; he received it
munificiently 'on this grotified and grateful
earth, thanks to conversion of his inventions

into money eplenty. Research benefits industry,

Even though o rasecrch iastitute mev be o
separate entity disconn=ctad from the manwv
industriss which funded ths institutes itsslf,

it can be regarded as on orgenisation, vropslled
by systematic activity, modz1led on co-opzration

contd.



between emnloysr 2ad amplovea and colculated
to throw up - discoveri-=s ~ad 1qv~u*ions and

e ful solutions which banafit individual
1nduqtrl°s ond the nstion in terms of goods
ond services and wealth. It follows theot
" resenrch 1not1tutloq\ _ﬂ1b91ﬂ*3un without
Lprofit-motive ore ind s «trics.

- True Shri Tarkunde is right if Sefdariung
i$ rightly decided. The concluding Hortions
of that decision proceed on the footing thot
research and training h“*@ a2 2xXclusionory
gffect. That recsoning, 2s we heve olreedy
expounded, hardly n“s our =aproval.

"Clubs:- Ara clubs indus tr¢v>’ “he wide
words us~d in sec.2(f) if apnlied without
~rational limitations, mev cover everv hilaterel
" activity even snirutusl, rsligious, domestic
conjugal, nlaesurehls or nolitics? ., Rt
functional circumsériptions spring from the
subjsct-matter-and other coghate considerations
already set out errly in this Judament.
Industrial law, anv law, mev insonelv run
amok if limitless lexicel libarnlity were to
inflate expressions:into bursting p01nt or
proliferdte odd judicisl arrows which 2t rendom
sent, hits many on irrelesvant mork the legis-
lative archer nsver meant. To reed down words
.to yield relevant sense is o Pragmstic art
if care is takén to eschew subjective .project-
iong¢mesked os judicial‘procckv~s The true
tes%, as we ansrehend from th=.gconomic histroy
and functional DFLWOSoohv of the #ct, is besed
cn the pﬂtholovv of 1ndustr1?L fr‘ctlon and
explosiion impeding community »roduction znd
‘consumption and 1mpcrll]1n~ n2ece and weliars.
This socir) pathology =risses from the exploi-
tative potential latant in orgraised emplovsr-
employs= relations. So, wh~v= th: diehotomy
of employer and workm,A in the process of
meterial produntloﬂ is present, ths s°rvice of
economic friction snd nead: for conflict
resclution show up. The 1ct is meant to cbviote
such confrontotion ~nd Tindustry! cornot
functionally ond defunctionallv exceed this
ohject. ‘The q=stion is whath-r ir a club
situ~tion or of = co-Operetive ov even ~ monest-
ery siturtion, fortthot matter = dispute

.
contdc.



potential of the noture suggosted exists,
If it doss, it is anp 1nduetrv since the
glements are Srtleled If productlwe co-
opzration ‘betwsen e ﬂployrr end employ=e is
necessary, conflict bethgkn them is on ths
enrde, be it o sociel club, mutual benefit
Oclwty, pinjarapols, public service or
proL95310ﬂ“1 office. lQSted on this touchstone,
most clubs will fail to qualify for exemption.
Ffor clubs - gentlemen's clubs, proprietorv
clubs, service clubs, investment clubs, sports
elubs, art clubs, military clubs or other
brands of recreational zssocletions - when
x-rayed from the industrial engle, project
a nicture on the screen typiczl of emplovers
hiriing employ=es for wages for rendering
services, and/or supplying goods on 2
systematic besis at spscified hours. TheTe
is 2 co-operation, the club mensgement nrovidi
tle capital, th: raw material, the PDOll”DCDS
and auxilliaries and the cooks, waiters,
bell boys, pickars, bar maids or other servants
making available enjoyeble eats,nleasurses and
other p=rmissible s=rvices for price pzid by
way of subscriptions or bills charged. The
club life, the werm company, the enrichment of
the spirits ~nd freshening of the mind are
there. But these blessings do not contredict
ths co-sxistence of an 'industry' in the
technical sense. Even tea-tasters, hir=d for
High wages, or commercial art troupes or gems
‘teams remunerated fantosticelly, enjoy comoenw,
toste, travel end games; but, eWementally,
they are workmen with employers above ond
together constitute not merely entertainment
groups but industries under the Act. The
protean hues of humen organization project
dellghtful]v differsnt designs depending
upon the legal vrism snd ths filtering
orocess us=d. No one can deny the cultural
value of club life; neither car anyonz blink
at the legel ressulte of the orgenisation.

=+ N

basic

The onlv ground to extricete clubs from
the coils of industrial law (sxcept eOclelc
statutory provisior) is absence of employer -

employee co-operation on the familizr luring-
firing pattern. Before we explain this possLole

%

contd.
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exemption ond it apoliss to meny clubs at

the poorer levels of socisty we must meet
another submission made by counsel. Clubs

are exclusive; they ceter to needs and
pleasures of members, not of the community

as such and this letter feafire salvages them
from the clutches of industrial regulation.

We do not agree. Clubs are open to the public
for membership subject to their own bye-laws
and rules. But any membér of the community
complying with those conditions and waiting
for his turn has a reasonable chance of member-
ship. Even the world's summit club - the
United Nations has cosmic membership subject

to vetoes, qualifications, voting and what not.
What we mean is thot o club is not a limited
partnership but formed from the community.
Morsover, even the most exclusive clubs of
imperial vintage and cless snobbery =dmit
membrrs’ guests who 2re not specific souls

but come from the undefused community or part
of a community. Clubs, speeaking generally are
social. institutions enlivening community life
and are the fresh breath of reslaxation in a
faded societv. They werve 2 section and answer
the doubtful test of serving the community.
They are industry. :

We have adverted to a possible category
of clubs and associations which mey swim out
of the industrial pool - we mean self-sarving
‘lubs, societies or groups or associations,
Less fashionable but more numerous in a poor,
populouas, culturslly hungry country with
democratic urges and youthful vigour is
this svecies. Lest there should be a2 rush
by the clubs we have considered and dismissed
to get into this proletarian brood if we mey
so describe them to identify, not at 211 to
be pejorative, ~ we must elucidate.

It is a common phenomenon in parts of
our country that workers, harijens, student
youth at the lower rungs of the socio-economic
ladder, weaker sections liks women and low-
income groups quench, thsir cultural thirst
by forming gregarious orgenisations meinly
for recreation., A few books and magazines,

& manuscript house megazine contributed by

contd.
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and circulated amonz members, o foofbrll i
or voll=yv ball game in the evenings - not goly,
billierds or other exornbivu gomes - o music
or drama .group, an annuai dpy, o competition
and pratty little prizes owd family get-togsther
and even organizing occasiona. mestings

R LﬂVltlng VoL-LS-‘f these tiny vet luscent
culitural bulls dot our prol,tprlﬂn chearlessne 5s.
And these hopeful organisms, if fostersd, give
a mass-spread for our nntional aweakening
Tor these for whon no dzvelonment bells v=t
toll. : ’

“ﬁu

y Even these people's orgsnis cannot be
non-industries unless one strict condition is
. fulfilled. They should be - and uQUCTWV ore -
"~ self-serving. Thsy are poor men's cluus
without the v»marev\uthcu_ of & Gymkhera or
C.C.I. whick rencted this crurt for o2 udi
VT“HZEd they r=rely resch a . court being
N easily orLced out "of our expensive judicicl
T  3».rk¢t.,lhese self-service clubs do nct hove
' ‘ ~ hired empnloyses to cook or serve, to vick or
chase balls, to .tie.up nets or arrenge the
- ~ cards tﬁble, ‘the ‘billiards teble, the or ond
B ' the bath or do those =lsborate business
- © 7 menagement chores of the well-run city or coun-
‘ try clubs: The members come and ﬁrrﬁﬂﬁe
things for themselves.  The secretary,
elected member, - ‘keeps tha key. Those 1n+?rerfza
: }ﬁ particular pumrsuits organize those te s
. "themselves. Even the:small accounts or cieric-
" items are meintaine &by one member or other.
. On special evenings 21l contribute efiorts
to mekp o good show; excursion, joy »nicnic
or. anniversary cpTebrttlon. ihe dyncmic asvsos”
is self—oorv1~C.,Iu sucl en insfitution, o prrv
time sweeper or scavenger or multi-nurnoge
attendant mayv sometimes exist. He meyv bs on
employee . This marginal =lsment dozs ‘#'
‘transform a little association into an
We heve projectad an imprecise profile
there may be minor variations. The dent
of our pronosition is thot 17 o club -
like collcetivit v has 2 hasic and dominsn
‘service mechcnlqm a2 modicum of employees ot
" the periphery w111 not metonorohose it ivc ¢
conventional club whos= verfe and virtue ore

~ -
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taken care of by paid stni

rola is to anjor.

Gendhi Granthosele,
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nd like organs oi

'prov1nc1al heroes

as contrested with
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5N(tLOIaL Sports CL
‘pleasure Dald for
“smi-skilled cateri

“hundred percent s

‘meet once in a- way

hotel, have no rs=g
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The lMrdras uvmlhanq Club, = b]uc—b1ooded,

.»membprs ‘club,  has
¢iCLtv on'its rol?s.

‘g0t tennlc and b11lierds; arranges dances,
idlnners and refres

accommodeteb guest
members and non-me
richly chﬂrged wit
fulfilment of thes
officers, coterers
ries. Docs this ¢l
matters 11ttle, the
night. club for pri
'industry'. But o

the 3001<11te cream of the
It offers choice facilities fov

hments, entertains and
s and conducts_tournaments for:
mbers. These are all activities
h olecsurable service. For
e objects the club employs
, and others on reasgnable
ub. become an industrv? The
e substence is the thlng. ;
ced nocturnal sex is o laoscivic:s
liter~rv club, mcetwng weellv
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ren"‘ or dquu SS. T)Oetrv hlr‘nf’ o vehue ~nd run: i: :
solely by the self- help of the,perticipﬁnts, is

not. Hidave tul‘"k
club "was not ans i

-is -thus. said to-in

emplover and empl
sertis fying materia
oneself nor for »i
or0¢1t
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e ~ Y -~
C.J., in Gymkhan=z ruled thot

ndustirv!. Re950ﬁ7 "in industry o

vong’cooper“tLon be tyedn .
oyses for the cbject of
1 human needs but not fo

-
e~ sure nor azcess~rily To»

"Tt is not of 2y conseauence thot thzre
is no nroiit motive becnuse ‘tlx t is
considered immetericl. It is alse true

cor
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thet the affairs of the club are
organised in the way business is
organised, and thet there is production
of moterial and other gervices end in &
limited way productloﬁ~of material goods
mainly in the catering department. But
these circumstances are not truly
. representative in the case of the club
because the services are to the members
themselves for their own pleasure and
amusement and the material goods zr= for
their consumption. In other words, the
club exists for its members. No doubt
occasionally strangers also take banefit
from Its services but theyv can only do so
on invitation of members. No one outside
the list of members has the adventage of
these services as of right. Nor can

these nrivileges be bought. In frct they
are available only to members or through
members.

If todav the.club were to stop entry
of outsiders, no essential change in its
character vis-a-vis the membears would take
nlace. In other words, the circumstances
that guests are admitted is irrelevant to
determine if the club is on industry.

Even with the admission of gussts being
open the club remsins the same, thot is to
say, a member's self-serving institution.
No doubt the material needs or wents of

& section of the community is catered for
but thet is not enough. this must be done cs
part of trade or business or as =n under-
taking analogous to trade or business. This
element is comvletely missing in a

members' club'.

Why 1is the club not an industry? It
involves co-operation of employer and employees,
organised like in a trade and calculated to supHly
nleasurable utilities to members and others. The
learnsd Judge 2grees thot 'the moterisl needs
or wants .of = section of the community is catered
for thet is not enough. This must be done as nert
of trade or business or as an undertaking anslogous
to trade or business. This element is comnlately
missing in 2 members' club'.



"This element 7 What elsment mokes it
analagous to trade? “rofit motvive? o, soys the .

learned judgz. Because 1t 1s 2 %clf—sch1nf
institution? Yes? Not at'2ll. For, if it is

self-service. thea why the exnengive estoblishment
and staff with high salﬂry Til®s? It is plain
asvday-light thet the club members do nothing

fto nroduco the. goods or serV1c¢s. They are
-rendsred by- pmnlovees who work for wages. The
~members merely enjoy club’ 71.c, the geniality of

company-and exhilarnting cémoraderie, to the

; :qccomp@nlmnnt of ﬁlnnels,‘dﬁﬂccs, games and
" oothrills. The' 'redson! onetmay discover is that

it.is a members' club in.the sense that 'the
club belongs to members for the time being on

-.1tq 1list of members ond that is whot matters.

Those membsrs can deal with the club 2s thev like.

- Therefore, the club is identified with its members

at a given point of time. Thus it caanot be said
th~t the club hrs =~ e¥istenne ~nort from the
members’. ‘

Hb are 1ntr1guod by this reeson. The

:1ﬁ0rcdlents necessary for an iadustry are
presnnt here.zad yet it is ‘declared a non-

industry bscause the club b@ldngs to members only.

- Acomnany beWOnts to the share-holders onlv; a

co-operative belongs to the members cnly; a firm

of exoerts belongs to the partners only. And

yet,,lf they employ workmen, with whose

‘co-operction goods and services sre made aveil-
able, %o o section of the community and the

“

opr*ﬂtlons are organised in the menner typical

- of business mctkod‘,nd,org,nlsntlon, the conclu-
"sion is irresistible thet zn 'industry' emerges.

Likewise, tha members of o-club mcy own the
1nst1tutloﬂ and become +the employers for thst
reason. It is transcendentol logic to Jettison
the inference of an 'industry' from such 2
factunl situ-~ticn on the ingenious plec thot a
club 'belongs to mcwogrs IOY the time being =nd
that is what mﬁtters We zre inclined to think
thot thot just doss not motrer. The Gymhans.
case, We resnoct1J17v hola, ‘is wrongly decided.

The Cricket Club of Tndie. (1960 (1) 3CR.600)

“stands in & worse position. It is e huge under-
‘taking with ~ctivitis=s wide-ronging, with big
budgets, army of sta’7f and Hro7it- nwking sdventures

contd.
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Indeed, the members' share in the gains of

these adventures by getting money's worth by
cheaper accommodation, free or low priced tickets
for entertainient and concessional rsfreshments;
and yet Bhargava J, speaking for the Court held
this mammoth industry a non-Industry. Why?

Is the promotion of sports 2nd games by itself

-2 legal reason for excldding the organisation
from the category of industries if all the

necessary ingredients are present? Is the fact
that the residential facility is exclusive for
members an exemntive factor? Do not the

members share in the profits through the
invigibls process of lower charges? When all thass
services are rendered by hired employees, how
can the nature of the activity be described

as self-service, without taking liberty with
reality? A number of utilities which have money':
worth, are derived by the members. An indefinite
section of the community entering as the guasts
of the members also share in these services. The
terstimony of the ectivitiss ¢na lzave noae in
doubt thet this colossal 'club' is o vibrent
collective undertaking which offers goods and
services to a section of the community for
pavment and there is co-operation between
employer and employees in this project. The

plea of non-industry is un-presentable and exclu-
sion is mossible only by straining lew to _
snapping point to salvage a certain class of
socialite establishments. Presbyter is only

-priest writ large. Club is industry manu brevi.

Co-operatives

Co-operative societies ordinarily

cannot, we feel, fall outside Sec.2(j). After
all, the socliety, 2 legal person, is the
employer. The membhers and/or others are
emplovees and the activity partakes of the natur:
of trade. Merely because Co-operative enternrisc:
deserve State encouragement the defination
cannot be distorted. Even if the soclety is
worked by the members only, the entity %save
where they are few and self-serving) is an indus®:
because the member-workers are naid wages and the:
can be disputes about rates ~nd different sceales

of wages among the categories i.e. workers r~nd
workers or between workers and emplover. These
societies - credit societies, marketing co-cpers-
tives, producers' or consumers' societies or opex
societies- areindustries.’

(@]
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Do credit unions, organised on & cooperative
basis, scale the dnf1n1+10ﬂ~1 walls of industry?
They do. The Jjudgment of the Afustrelian
High Court in Th= Queen 7. liarkhall Ex Parte
Federated Clerks Union of fustrelia (1975 (132)
T.L.: 595)helps reach this conclusion. There,
a credit union, which wes o co-operative
association which pooled thesghvings of sme’l neonle
and made loans to its menbers ot low intersst,
was considered from the point of view of industry.
'ldmlttedly, they were credit unions incorporated
as co-operative societizs and the thinking of
_Meson J, was that such institutions were indus-
trial in character. The industrial mechanism of
socizty according to Starke J, included 'aoll
those bodlas "of men associated, in varicus
degrees of. competition-and co-operatlon to win
their living by providing the community with
some service which it requires'". Meson J., went
a step further to hold that even if such credit
unions were aa adjunct of industry, they could
be regarded as industry.

: It is enough, therefore, if the activities
carrisd on by credit unicns can sccurately be
described as incidental to industry or to the
organised production, transportntion or
distribution of commodities-or other forms of
meterial wealth. To our minds, the' evidence
admits of no doubt thet the sctivities of
credit unions ars incidentel in this sence.

- This was sufficient, in his view, to
conglude that credit unions constituted en
industry under an Act which hes resemblence to
our own. In our view, therefore, socisti=ss are
industries.

The Safdgrjung Hospital Cose.

sherp bend in the course of the Law
cama whe“ é:EE;EJu_E was decided. The nresent
reference has come Irom thet land merk csose, and
necessarily, it cloims our close attention. Bven
so, no lengthy discussion is-celled for, becouse
the connotation of 'industry' has °1re¢dv been
given by us ot sufficient 1cngtk to demereete out
deviation from thz decision in Sefderjung

Hidayatullah, C.J., consider d the focts of
the anpecls chDbﬁd together there ond ha21ld that
a1l the three institutions in the bunch of onneals

“Hi
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* ‘ waere not industrias. Abbrevieted ressons were
given for the holding in regard to each
institution, which we may extract for precise
understandlng :

"It is obvious the t Sefdergung'Hospltel

it not embarked ofan economic activity.
which cen be said to be analogous to tr‘df
or business. There is no evidence thet

it is morethan a plece where persons can
get treated. This is a part of the
functions of Government and the Hospital
is run as a Department of Government:

It c¢annot, therefore, be said to be an

_Lh du str'v : C

lhe Tubcrcu1031s Hosoltal is not an-
1ndependent institution. It is a part

. of the Tuberculosis issociation of Indla._

, The hospital is wholly charitable and is

2 reszerch institute. The dominant

purpose of the Hospitel is research and
tralnlng, but asrearch and training cannot
“be given without beds in a. hOSPlt“l

thc hospital is run. Treatment is thus
a-part of research end training. In
these ‘circumstances the luberculos1s Hosmit
cannot be - descrlbed as 1ndustrv.

lhe obJects of the Aurjl Holv Femily
_Hospital are. entlrelv charitable.- It
carries on work of trelnlng research and
- Treatment. Its income is mostly from

‘donatibns and distribution of surplus

as profit. is prohibited. It-is, therefore
clear that it is not an- 1ndustry ’
lald down 1n the Act 1 .

, Even a cursory glance mekes it
plain th=t the learned Judge took the
vi=w thet @ OLece of treatment of
patlents, run 2s a depertment of
government, was not an imdustry because
it was a2 vart of the functions of the
government We cannot possibly agree thet
running o hospital, which is o welfore
activity @nd not 2 sovereign function,
cannot be an industrv. Likewise, dealln”
with the lubercuIOSls Hospital cese,
the learned Judge held that the hospital
was wholly charitable 2nd also wes a

contd



resesrch institure. Primorily, it was =n

institution for research and trelnlﬂg
Therefore, thel Court concluded, the institu-
.-tion._could not. be dascrlbed as itndustry, Non

sequitur. Hospitel fecility, réesearch products
and training services cre suvely services and

‘hence industry. It is difficult to agree that
a hospital is not'an industry. In the third
case | the ‘same féctors plus’ the prohlbltlon of
w7 ooprofit aresrelied on® by the Courit. We find |,
it diifficult to hold that absence .of profit,
. or functions of tralﬂlng and research, take the

_nstltutlon out of the ‘scope of" 1ndustry

]though the fects of the three eppeals

'consldered Ain Safdarjun related only to
hospitals with research ﬁnd:training component,

the bench went extensively into a survey of the
arlier precedents and crystallisation of
Crlterlm for:-designating industries. After

" stating that trade =2nd business hove a wide

connotation, hidayatulleh, C.J., took the view

1th .t professions: must be excluded from the

ambit ofi:industry; "A profession ordinarily is
an occupotion requiring intelleéctual skill,

 ’01ten coupled ‘with manuel skill. Thus e tecchér

uses pureTV'lnte1lpctu 1 skill, while a

- painter" use's -both.™ ‘In any e vent they are not'
- engaged in an occupstlon in Whlch ‘employers and

employees co-onnrafe in the production or scle
of commodities or rrengemnnt for their

.production :or swle or distribution and their
'snrq;cas cannot be descrloed 2s materiel service"

i ‘ o
e ﬁre uneblo to agree thh this
%thﬂBle.< Tt is difficult to understand

~ why a school or 2 pdinting institute or s
‘studio which ‘uses the services.of employees and

renders the' service to the community cannot.be
logﬁrded as an industry. What is more beffling
is:the subsequent string of reasons presented
by the lecrned Judge :

© "What is meant by 'material services'
""needs some'explonation too. Maoteriel
sarvices are not services which depengd
whelly or largslv upon the contribution
of. professional knowledge, skill or
- dexterity for the oroduction of 2 result.
- Suctk: services being "given lndlvwdu?1lv
end by individuels are services no doubt
buu‘not mrtarizl services. Bven an

contd.
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establishment where manv such operate cannot
ba gnid to convert their professional services
into material services. Materiesl services involve
an activity carried on through co-operation
be tween pnb?oyers and empIOyees to provide
the community with the usedf something such es
electric power, water, transportation, meil
delivery, telephones and the like. In p*ov1dlng
these services there mayv be emplovment of -
trained men and even profess1ond1 men, but the
emphasis is not on what these men do but upon
the productivity of a2 service orgsnised =2s an
industry and commercislly wvoluable. Thus the
"services of professional men involving benefit
~to individuals according to their needs, such
" as doctors, teachsrs, 1bwyers, solicitors etc.
are easily distinguishable from an activity
such as traﬂsport service. The latter is of o
commerc111 character in which something is
brought intc existence quite 2vert from tre
benefit to nﬂrtlcul?r individuels. It is the
‘production of this something which is described
as the DTOdUCth” of material services. 1"

. Nith the gre atest respect to the lsarned
Chief Justice, the arguments strung together in this
paragraph are too numerdus and subtle for us to

. imbibs. It is transcendental to define material
“'services as excluding professional services. We have
_explained this pos1tlon at some length elsewhere in

this Jjudgment and do not feel the need to repeat.
Not are we convinced thct Gymkhana angd-Cricket Club
of India are correctly decided. The learned judge
nlaced account on the non-profit making members club
as being outside the pale of trade or industryv. We

demur to this proposition.

Another intriguing reasoning in the Jjudgment
1s that the Court has stated "it is not necessary
that there must be & profit motive but the enterprises
must be analogous to trede or business in e commercis!
sense'. However, somgwhat contrary to this reasoning
we find, in the concluding part of the judgment,
emphasis on the non-profit meking asvect of tkre

‘institutions. Bou=1ly nuzzling is the reference to

"commarcial sense' what prsciselv doss this expression

‘mean? It is interesting to note th-t the word
“Mecommercial' has morethan ons samentic shade. If

it m=sans profit-making, the reasoning is self-cortr-di-

ctory, If it merely means a commercial pattern of

organisation,. of hiring and {iring employees, of
indicating the nature of emvloyer-employee relcotion

contd.
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as in trade or commercial house, then the
CtIVLIT—OTJAWTPA ~mmroach is the correct one.
On. thot footing, the conclusions re“ﬂhed in thet
crse do. not folWow. As o matter of fact, Hideyet-
“ullah, C.J.,; had in mekhﬂnn' zurn=d dow- the
test of ﬁommer01011tv'. TTrede ig only one espect
‘of industrial ct1V1tv;........$i..............
- This. requlreq co-operstion in. some Ior:t between
employers =nd workmen . and the result is directly
the product- of this ossociation but not necessaril:
comnarcial'. - Indeed, while dealing with the
reasoning. in Hospital Mazdoor: waha ‘he observes:
"if a hospital, nursing home cr.g . disnensery
- is'run-as o business, in a commercial wayv, there
may be found elements of an industry there". This
-cht suggests either proflt motive, which hes
~been expressly negatived in the very case, or
“commercial- type of ectivity, regardless of profit.
which affirms the test which we “have sccented,
namely, thot there must be employer-emplovees
rél~+tions move or lass on tla mottavs of Frods
or business. All thet we cen scyv is thot there
ere -different strends of ressoning in +the Judgment
which are .somewhat difficult to reccacile. Of
Course, when the lecrned judge steotes th~t the
use of the first schedule to the Act devends on
the condition-precedent of the existence’of an
. industry, we agree. DPut, that by itself does not
v omean. thﬂt a hospital C“nnot bz regerded s an
industry, oroflt or no profiit, resecrch or no
.~ research. We have adduced enougk reesLn s in
- the various poritions of this judgment to regerd
hospitéls, research irstitutions and training
centrts as valuable matericl servicss tothe
comnunity, qualifying for coming within s3c.2(j) .
We must plainly state thet vis-a-vis hOQOLTeTS,
Safdar jung was wrong ~nd,Bosp1t< Mo uoor Sa.bnha
was. rlght .

Bvcause of the oroblems of reconcilistion
of annsrently contreilctorv strends of reasoning
in Sofdarjung we find subse quent ccses of this
Court striking differsnt notes. In irct, one
of us (Bhagwati J.) in Indisn Standsrds Institu-
tion - (1976 (2) S.C.R. 138) referres, even ot

2
the onening, tc the befflinz, nernlexincs auestion
whicl Judicial ventures h\d not aclved. e
fully endorse the obSPFVﬁtLOGD of.ths Court in

I'S’II

contd.
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"So infinitely varied and many-sided is
human acctivity =nd with thz incredible
growth and progress in c«l) brancliss of
knowledge and ever wicdening oress of
experience atall levels, 1t 1s be=coming
. so diversified and eg®anding in sc wmarv
- - directions litherto unthought of, that
no rigid and doctrinasire approcch can
. .. be °dootod in con31dﬁ“1ng this aqusstion.
; T Such an apnroach would fail to measure
o upto the nesds of.the growinz wélfere stots
which is constantly engoged in underteking
~new and varied activities 2s wart of its
soc191 wzlfare policy. The concept of
industry, which is intended to be a
convenlcnt ~nd effective tool in the hﬁnds
of industrias. ogud1c<tloﬂ Tor bringing
about 1ndustrla_ peace and hermony, would
loss its canecity for cdjustment “nd change.
It would be petrlfled and robbed of its
dynamic content. The Court shouid, thereiors,
so far zs possible avoid formulating or
adopting generalisations and hegitate to
cest the concept of industry in 2 narrow
rigid mould whiclh would not permit of
expansion as and when nece581tv arises. CPWV
some working vprinciples may ‘bs evolved which
would furnish guldance in -determining what
. . are the attributes or characteristics which
‘ © would ordinnrily indiceté  thot an undertekinz
..~ 1s analogous to trade or business."
¢ Our endenvour in this decision is to
provide such working princivles. This Court, withic
a few years of the enactment of the shlutory_
statute, explained the benign sweep of 'industrv
in Banerji which served as beescon in later years -
Ahmedabad Textile Research =cted on it, HOSp1L91
Mazdoor Sﬂ@hq and Nagpur Corporstion merched in
1ts sheen. The Tlaw shed steadyv lizht cn
industrial inter-relsatioas end the countri's
tribunals and courts ssttled down to evclve
; a vrogressive lahour jurisprudence,burying the -
bad memories of leisgsez faire and bitter struzzl-
“in this field and nourishing n=w sprouts of
legality fertilised by the szemical retic in
Banerji. Indeesd, every great judment is not
merrely an adjudication of an =xisting lis hut
an anncal addressed by the presznt to the
emerging future. And here ths future resnonded,
harmonising with the humanscops hopefully
projected by Port IV of the Constitution.

~

contd.,
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But the drama of a netvion's life, especially
when it confronits dis-herd forces, Gevelops
situations of imbrsglic end ténaciucics to
back-track, 4nd Laq quibbles where Life wobblecs,
Judges 0.1y read signs «né translate sywbols _
in the national sky. S0 ensuved an €ra 0f islecnus
of exception dredgeda up by judicial process.
Great clubs were privileged out, liberal
professions swan to safety, edulational
~ instituvions, vast ana small, were helped out,
..dlvers charitizs, disinclined o be charitable
to their own weaker workmen, made pious pleas
and phitanthropic appeals to be extricated.
Aprocession of decisions - Solicitors! case.
University of Delhi, Gymkhana Club, Cricket
Club of India, Chartered Accountants (1963 I LLJ
567 (Calcutta) climexed by Safdarjung, carved
- out sqnctuariecs, The six-member bench, the

- largest which s¢t on this court concepntuelly

- to- resconstruct {industry', effirm=d end rcversezd
held profit motive irrelzvant but uph-1d
charitabls ssrvice -s exemptive, and in its
lights and shadows, judicial thinxing becsae
ambivalent and industrial jurisprudence landed
itself in o legal guagmire, . Pinjrapoles sought

‘salvation’ end sucecseded in -principle (Bombay
Penjrepole), Chambers of Commcres fought end

- failed, hospitsls battled to victory (Dhanrajgirji
- Hospital) stendards institute mede a veln oid
to extricate (I.8,I. Casé), res:zcrch instituics,

2t the highCourt level, waged and won non-industry

‘status In Medras and Kerala. The murky legal
. sky-paralysed. tribunels and courts and
~adminigtrztions, and then ceag, 1n coassquelice,

— et it eyt st e e o ey e

" hezrd and subsequent fulings zigzaged and
conflicted precisely because of ¥ his builv-in
ambivolance., It behoves us, therefore, hopefully
?9 abolish blurred esdges, iliumine penuwabreal

areas end over-rule whai we regard as woong,
Hesitency, helf-tones end huniting with the
hounds and running with the hare can claim heavy
- penalty in the shape of indusirisl corifusion,
c¢djudicetory quendary and edministrative perplexty
~at a time when the n-otion is-striving o nromote
~empleyment through diverse stretegics which ned

contd,



.

e

1T

~81-

for their smooth fulfilment, lcss siress wnd Jisgves:,
nore nutuc L understonding end trust based on =

dynenic rule of low whicel specks clelrly, finclly

and humanely. If *Hu solt of law lose 1%s sIivour

of progre sive certainty wherewith shell it be

salted? So we proceed vo formulate the principles,
deducible frou ourx dlscuSQ1ﬂﬂ,\mb1co o¥e deccigive,
positively ond negotively, of 4%e identity of
'industry' under the Adct. Ve speck, not exhsu“tlvely,
but to the oxtent covered by the debate at the bar
andn o thot extent, authoritatively, until over—
ruled by & larger bench or superscded by the legisl-
ative branch.

'Industry' os defined in Sec.(j) and
explulnod 1n Bcncq;_, has a wide iuport.

( a) Where (1) systenctic nctivity, (ii) orga-
nized by co-operation between employexr and employee
the divert and substantist elenent is chineneal
(iii) for +whe production and/or Cissribubioss oo go
and services calculated to stisfy Lunan woanis and

Vo~
UGG

~wishes (not spiritual or religious but inclusive of
naterial things or services genred to celesticl

bliss of, raklng, on o larke scole or prascd or fuad),
prine foeie, there is an 'industry' in that _
enterprise. :

(b) Absence of profit notive or gainful
objective is irrelevont, be the venture in thc public
joint private or other sector.

/i , . . ,
(¢c) The true focus is functional and ihe
decisive test is the nature of the activity with
special euphasis on the enmployer - cuployee relotions.

(d) If +4he organizesion is o trade or businessc
it does not cease to be one because of philcn nthropy
anincting the underteking.

) Although Sec, 2(j) uses words of the widesw
anplitude in its %wo rimbs, thelr weaning cconuot be

megnified to OVGI reoch itself.

(2) '"Undertakinz' rJQt suffer 2 contextucl ound
ssociational Sthnk°“O s wxploined in Bonexzji and
in this judgnent, alsoO, scrv1ce, calling ond the
like. This yields he inference th ot 2ll orgonized
activisy possesains ﬁhe frinple elements in I SUu_S),
althongh nos *’“6 of busine 87, W0y s%111l be 'industry
provided the noture of the cchiivify, viz %the employor

R Y

!
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~in Ol"f"l’]lalr] o

_'mlnbaufn“‘ure criterion subsi:ony 1vbl* in no

e
marginal employees are hired without d lessroyin:

-3

—- enployee basgis, becre rescnbla ncL o wholow
find in trade or business,., This tckes 1nto ©h
fold of 'industry' umdort”kinwa, ca lllng
services cdventures' anclogous %o tha
of trnde or business.' All features,
the ﬂethOﬁOlO”y of ccrrying on. *“u CulVLuJ viz

the co—oparation betwecn ceuployer and
eup loyee nay bo dissinilar. It ddes now nmetter, if
on the employment ueru“ tlhiere is analogy.

Appllc&%lon of iliese guldellnes should now

stoDAsb01u of thelxr. lOglC:l reoch by invocation of

.

creeds, cults of inner sense of incongruity or
outer sense of motivation for or resultent of the
econouic operaiions. The ideology of the Act Lcing
industrial peasce; regulation and resolution of

industricl disputes be+wbon enployer ond VOkaTI

the range of this stbuutory ideoleogy nust inform

he reach of the stctutory definition. Nouhlng
less, nothing wmore.

(a) Tre consequences are (i) proregsi

(ii) Clubs (111) educetional 1nSU1tut10ns (1
co~operatives, (iv) resesrch institutes (v

ableée-projects “nc (vi) other kinderec,“nvenz

J

Y2l ol

LA B

]
’

if they fulfil the triple Geste lListed in I
canno+ be exempued frou %he scope of sec.2(

\/CDF'OP'*

() = res;rwcteu oJJegory of professions,
clubs, Qo—oper‘m10ns and even’ ¢ urukulbs and 1ittl
research labs, nay qualify for exempiion if in
simple vertures subthntlhlly Lnd: going by the do-

ra

~
.

enployees cre éntertcined “a“ in mininal oot
bhe non—euployee charaeter of ttc unit.

(c) If, in a pious or zlirustic mission

tmuny enploy bhemsclvos, free or for smoll honoraorias

or likely return, mainly drawn by sh;rlnL in the
purpose or cousae, “uoh s lovyers volunterins So
run a free legel services clinic or doctuors serving

in their spare hours. in o flge nedical cenire ox

eshranites working o3 the bidding cf the holiness,

divinitis or like centrel nersonality, and c%

services cre suppiied Izree or ot nouintl co " na
aged: for TeuuDOI“CW“W

those whe serve arc not: eng
or on the basgis of hash@ “*ﬁ serV"ﬁu, relotion—
ship, then, %the institution 15n &n :n@u~¢r5 even
if strey servents, manual or % i
Suchi elempsyncry or like unoe:tik 1;3 ulone ora

A &
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exeript not other generos 1ty, conpassion, Gevelop—
nental passion or project. : '

. (N

 The-dominaent nature test:

e -

~ - (a) Where @ complex o oac jivivies, sonc of
which que lify for exempiion, oLV s not, involves
employebs on the .oual_un~ora cing, sone of whou

‘are not 'workmen' as in the UaneI°1tXAOf Delhi
_“Gase or some Geportnents ore nol producvive of
‘goods and services if isolated, even then, the
'predomlnunc pature of the services gnd. tte integro-

ted noture of the depariments o8 explained in 7Le

Qorporation of Nagpur. will be the true test. The
.whole undertaking wiIl ‘be '1nduerJ alihough thosc
-who are not¥ ! vorknen by definition nay not
‘/beneflﬁ by the status. . ’

(b) Wotwithstanding the previous clauses,
sovereisn functions, strictly undersicod, =lone

‘quelify for exenpiion, not the welfcore activities
. 0r econonic “GVCIEUILS under aken by governmeni 0x°

statutory bodies

I3

(c) Even in departuents discharging soveri-

they ¢nn be conswdefac to cone within scc.2(j

(a) GonSultu :ional and competently enzcicd

legislative provisions may well remove froo the

scopb of +the Aetv cotegories vhicl: otherwise rey be

- L]

\

We over-rule Safd-rjung, Solicitors'cesc,
Gynkhana, Delhi Jn;vu131ny, Dhenrejgixril Hospiﬁ(l
and other rulings whose rotio runs counter %o Hhe
principles cnuncicted zbove and Hospitzl Mozdoor

‘Sabha 1s lovely rehe bilitoted.

We conclude with difference beacuse Porlio-
rent which hos the conuitnent to the politiecal '
nation to legislate proply in vitol oreas live
Industiry and Trade ond articulcic the welfere

1 -~

expectoiions in “lhe 'conscicnce' nortion I Hle

: CODSuluuulOn, hos heordly intervened 40. re—siruciur:

the rother clunsy, vepourous and tell and dverd
definition or %#idy up Une scueng clithouglh judici -l

long decisions, should havae produced & legisicolive

synthesis bceconing of ¢ welfore Stote ond Sociniis

gn functions, if thorc uré unlts which~are industf-.
“iee and they #rc subs%untiiliy;sevér&blo,\tben__“

<

~thesis ond enti-thesis, discloscd in the swo decrdes



Soclety, in o world scwiing where
adveneing ond Indic ropdq b‘@ Ging

LoOn NI Tre

e fecl CCDflCGD

in cnother scnse, since unovl strtod 2w the hor

thas a bill on the subjoct is in the
of lew, we ore surc, will run with &

IndiL Life a% the threshold of {the decod
lovelopucut in which Lobour ond Monrzomer
‘by the Stote, will conssruciive ly\DuruLL
- production ond frixr diffusion of nationa
- VWe hove gioted 0 sove the Bangcloro o

N

anc¢ Sewceroge Bboord onpe~l wie gre notv d
uhk otlicrs on %
cosus and direct

aller bench for disposal on the uex
hluh the principles of Low hwerein-la

P et

o nerite.  We disniss U )
allthe ovhers be posted bcforc o
b

e he rule
¢ of LlL“—

e .
ek Sup;ly
‘1sloq1ng of
C e \\ - r\r L’\r\'\] '.‘—.‘ i‘bz‘_
s in accecordomec
down.
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IN THE SUPREME COURT OF INDI:

CIVIL APPELLATE JURISRIETION

CIVIL APPEALS NOS. 753-754 (T) of 1975, =c¢
The Bengelore "ater
Supvly ¢ Sewsrage Board,
etc. =tc. )
. Annellsnts
Versus
A. Rajoppa & Ors. ete. etc. ) s Respondents.
CHUZR

We are

in respectful agreement with the

view expressed by Krishmna Iyer, J. in his
critical judgment that the Bangalore Water
~Supnly and Sewerage Board avpeal should be

dismissed. We
indicoating the
gence, if any,

will give our reasons later
area of concutrrence and diver-
on the various points in

controversy on which our learned Brother

has dwelt.
7

New Delhi,

(Y.7. CHMDRACHUD) J.
(J5SWANT STNGH) J.

’ - - -\
(V.3. TULZ'IMEAR) .

S

Februrry 21, 1978.



B}

IN TH“ SUPREME couam OF INDIA
"CIVIL APFELTATE JURISDICTION D
CIVIL AryEALs Nos. 753—54(r) OF 1975 ETG ETC-.

The Bangalore Watsr Supply &

Sawerage Board etc.etc . Appellantg
. . : Vs. . ) < ® o . -
-, - .
A Raaappa & Ors. etc. etc .« ~ Respondents
| JUDGMENT o

'  G 0l

' . I am in general agreement Wlth the llne of .
thlnklng adopted the conclusions reached by.my learned
brother Krishna Iyaz. 1 would, however, like to add
my reasons for thig agrezment and to indicate my .
Vapproach to a problem where re¢levant legislation leaves
#0 much for determination by the Court as to ‘enable
us to perform a function very akin to legislation.

By learhed brother has reclicd on what was
con31dcrrd in Bngland a somcwhat unorthodrx method
of Constructlon in Seaford Court Bstates Ltd- V.

;gcr, ‘wherc Lord Dcnnlng s Lede, said .
. "When a defcct appcars a Judge cannot
simply ford his hands and baame -the draftsman.
He -must set to work on the-constructive task
- of- findings the intention of Parliament. and
then he must supglimcnt the written words so as
to give 'force and life' to the intention of
" legislature. 4 judge should ask himself the
. ’qugstion‘how, if the makers of the Act had
- themselves come across this ruck in the -
texture of it, they would hava straightened -
. 4%t out?s He must than do as they would havs.
‘done.. A judge must hot alter the material of
- Which- the Aet is wovsn, but he can and should
» - iron out the creases."
thhls case want up to  the House of Lords it
appears: that. the Law Lords disapproved of the bold
¢ffert of Lord Dcnnlng to make ambiguous legislaticn
more comprchcns:blr Tord Simonds found it to be "a
maked usugpration of the legislative function under the
thitik disguise of interpretation.” Tord Morton (with
whom Lord:- -Gooddard entircly agre:d) obscrved : "These
hercoics ar:z cut of placel! and lord Tucker s=2id
"Your Lordships would bc acting in a lcgislative rather
- than a Judicial cabpacity if the view put forward by
Dex . ing, LedJo , wecre to prcvail.” ~
- Yerhaps, with the passags of time ,what may be
~dageribed as thc cxtrns1on of a mzthod resambling the

—

. e 0008 s cn v s s an

(1)"(1949)2 A1l. B.R. 155 @ 164 .



"arm chair rulec? in thr construction of wills, judgcs
can mor. frankly stcp into +thc shogs of the lagislatire
whers ah chnactment lcaves its own intenticns in much too
mebulous or ueéqrtaln a statc. In M.bPecntiah V.
Verramullappa.;”Sarkar, J.,.approved of thc recasoning,
set out above, adopted by Tiord Danninge. 4nd, I must

say that~y in-a case whérc the definition of "Industry"
is left. in the State-in which we find ity the situation
.berhaps calls for some Jud101al.h¢r01cs to cope with the
difficulties raised. lax o

In his hsroic rffors, my lcapwed brother
Krishna Iyar, if I may say so with gr®at respect, has not
"discarded-th: tests of industry formulated in. the paste.
Inddcd, hec has actually rcstored the tests laid down
by this Court in D.N.Bancrji's Case,(3) and , after that,
in the Corporatlon of the City of Nagpur V. Its Employecse
and State of Bombay & Ors. V. The¢ Hogpital Mazdoor:
Sabha & Ors.(5j., to_their prcstinc glory. My learncd
brother has, howcvcr, Learctcd what may.appear, to use
the word rmployed rccently by an: American Jurist,

f.;<"exchscenses" of. subjective notions of judges which

'may.havc blurrcd those “testse The temptation is great,
in -guch cases, for .us to give expréssion of what mey be
purely subjective personal predilections. ‘It has, -
hOWCV”P: to be reosisted if law is 9 possSess 2 dirnctien
in aonformlty with Constitutional ochctlvrs ahd. -~
ecriteria which must impart that: rcasonable -8taté of
prcdicatablilty and .cqrtainty - to 1ntrrprctat10ns of

... %he Constitution as well as to- the laws made andcr”
“.71% which citizéns should:-expectere have; so to spsak,
-2 %6 phart what may' appcar 40 be a -Sea’’in which the
" ghipiof law like Noah's ark may have ~to be navigated.
© 7 Ihdesd, Lord Sankey on‘one occasion, "said that law
- {td¢lf is like “the ark to which pepple Yook for soms

gertainty and security axidst .the .shifting sands of
political 'l1ifz and vicissitudss of timese The

;_Constltuvlun and ‘the diractive pr1nc1plfs of State

Policy, ‘read with the basic fundamental rights, provide

us,with a compaSSa This Court as +tacd $o indicate

inrecent cases’that the: meaning of what would be

" ‘describéd as a’ basic "structurc' of the Constitution must

Necessarily be found: in express provisions of the

=onstruction and not merely in subjective notions about

meanings of wordgs Similar must -be the reasoning we
mnust cmploy in *xtrectlng the corc of meaning hidden
betWern the interstices. ofsstabutory provisions.”

' “Bach of‘us "is likely %o have. a subjective

5“7~n0t10n abolt "ingustry". For objectivdty, we havé to

lock first ‘to th= words used in the statutory grovisioh:

,w“deflnlng 1ndustry Al an att gmpt to find the meaning.

. Af “that mecaning: 1s‘clﬁary we nced procefd no furthere.
- But,thc trouble herc is "that the words. Iound thers

. do not yicld a meaning so readily. They refer to what
’ Cm?loyfrs or workers may do as parts of thcir ordwnary

avocation or-business in lifc. When wa turn t¢. the «zaning
given of th: term"worksr "in $act.2(s) of thf Act-
We are ohlc: more driven back to Llnu it is in +*h” bosom

e e e e ..._._.....-_....-...,

(2) 4IR 1961 5C 1107 & 1115 .

(3) (19)§) SCR 302
54)(1960 2 SOR 942
5) (1960) 2 SCR 866



of "industry", for the tcrm " worker" is defincd as

one ‘"gapleycd in any industry to do any akillzd cr
unskillzd manual, supcrvisory, tcchnical cr |
clceical work for hlru or rcward, whethecr the torms
of cmploymcht be cxprcss or imphied,and for tho
purposcs of any procccdings und:r this Act in
ralation to an industrial dispute, includcs any such
pcrson who has bc n dismisscd, discharged or
rétrcnched in conncction with,\or as consscguence
of that dispute, or whose dlsmlssal, dlschargc
or rctrenchment has led to that disputsze

The definition, howevcr, ccludes specifically thosc who

ar: subject to the Army Act 1950 or the. AIR FORCE Act 1950,
or the Navy Disciplinc Act 1934, as well as thosc who are
employcd in the police scrviec or officer and other
employccs of a Prison, or cmployecd in mainly managerial

or administrative capacities or who, being cmployed in
supcrvisory capacity , draW wages rxcc 'ding Rse 500/~

Per menNscme- : .

Thas, in order to draw thc "circle‘of industry"
- to use the expression of my learned brother Iyer, we do
net f£find even . the term "workman" illuminatinge. Thc
d:finition only rnables us to sec- that certain classes of

>~7vpcrsons “mployed in the service of the state are excludcd

from the purview of industrial dispute which the Act

s¢cks to provide for in the interests of industrial peacc
and harmony bectweasn the cmployers ahd employces 8O that the
wePfarec of the nation is sccurcd. The result is that

we have then to turn to the promble to find the object

of the Act itsclf, to the legislative history of the 4ct,
and to the socio-cconomic cthos and aspirations and nzcds of
the times in which the Act was passed. .

« The mptthod which has begen followed, Whrthﬂr it be
callcd intergretation or construction of a part of an organic
whole in Wthh the Statute , its objectives, its past and
its dircection for the future, its constitutional setting ar:
all parts of this whole with their co-related functiczns.
Yerhaps it is impossiblec, in adopting  such a
of. interprectdtion , which somc may still consid:cr

» odox, a ccrtain dsgrce of subjcctiveity. But , our
attcmpt should bc not to break with the well established
principles of interprectation in doing so. Frogressiv:
rational and bensficial modss of interpratdation import and
fit into the body of th: old what may bc newe. It is a
process of adaptation for giving now vitality in keeping
with the progress of though in our timcs. 411 this,
however, it is not rcally novrl, although wc may try tc say
it in a new way.:

If one keceps in mind what was laid down in Ezyden's
Casc(supra) rcfer:cd to by my learncd brother Iyer, ihe
well known principle that a statute must be intcrpr -4
as a whole, in the contrext of all the provisions of ©h
statute , its objrcts, “h: preamblc, and the functions of
varicus provisions, th *Yru- mcaning may cmorgi. 1t mzy
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not bc strictly a dictionary mroning in such ca
Ind%:d, cvcn in a med rn statuts the mcaning of
o]

as "industry"” may changs with a rr; dlv changcd social ahd

ccollomic structurc. For this pgrorosgition I can 4o no potirr

then to quotsz Subba Ras J spraking o Ythis Ceurt in ’(1)
THE SENIOR BLECTRIC INSEECTOR V. UAAAI NARAVAW CFOkRA :
"The 1= :gal position may bt sumrarizcd thus 3

The maxim contecmporancc cxpositic asxégld down

by Ccke was apfllfa to construing ancicnt R
statutes but not to int-rprcceting Acts which

are compargtiv;ly»mcdcrn,-fThvrc is a2 goud

recason for this chargs in the, modh of ~interpre=
tation. Thc fundam- ntal rulf of ‘¢o nstructlon is

the same whcther the Court is askcd to consgtruc

a provisicn of an ancicnt statuts or that of a

modcrn one, hNamcly, what ig ‘the c=xpressed intention

of the Lrglslaturn; It is prrheps diffjcult to

attributc to a legislative boay fundtlonlng in

astatic socicty that its 1n+tnt10n was -couchecd

in tcrms of cohsidrrable i rfadth so as-to take |
within its sweep the fuburs dcvolopmonts comprrhrndfd
by the phraseclogy vus~2. IH is mer” o7ascaabl. to
confine its 1n+cnt10n only to the circumstahces
obtaining at the timc the law ~as madcs But in a
modcrn progressive socicty: it would bc unrrasonablf
to confine the intenticn of a legislaturs to the'
mcaning attrlbutablv to the word us~d at the time
the law wasg mad-, for a modnrn Legislaturs making™
laws +to govcrn a socicty which is fast moving must
bs pregsumed to be awars of an snlargcd mcaning

the same concept mlaht attract with thec march of
time and with thc revolutionary changcs brought
about in socjal, ccochomicy political and scicntific
and other fdslds of human activity. Indead, unlcss
a c¢ontrary intention apptars; an 1ﬁt-rtratatlon '
should bga: given %o the wsrds uscd fo take inh new
facts and situations, if +h Jrrds 2r~ capabl: of
comprch nd ing thems: " :

workmen OF DIMAKUCHT TEA ES .LAI‘E_ V. THE 4ANAGRUENT
BA BSTATE it was obsered ¢ (1) '

"4 1ittls careful considcration will show, however,
that the cxpressicn "any psrscen" cceuring in thc
third part of the definition clausc cannct mcan any-—
body and cvery bory in this vice world. First of all,
the subjcet mabirr of digpube must r-latr to(1) moloy-
ment of non~cmploym. it ur(ll) terms of cmploym:znt or
conditicns of labour of any prrson; those nsccessarily
inport a limitation in %o sonsc *that = .rrsech in
respiet ¢f whom .the cmployrr-r ﬁ'lef. r.l=ztion nover
existed cor can niver possibly coxist cannet br the
subjuct matier of a dispute botws n -mployars and
workman. Srcondly, +hr definiticn clazusc mugst b-

* &1) 1962(3) SCR 146
H N

(1) 1958 30’ 4156 91163

term such
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rcad in the context of the subject matter and scheme
of the Act, and consistrontly with the objcets and
other provisions of the Act. It dis well settled that
“the words of a statutc, whun thers is a doubt about.
the¢ir mcaning arc to be understoocd in the senge in -
which they best harmonisc with the ,subjcct of the
anactment and the object whifh th Lrglslature has
in view. Their mcaning is found not so much
is strictly grammatical or ctymological
propeicty ,0of languagey hor <veén in its popular
ugoy as in the subiject or in the occasion on .
which ‘they . are used, and thc object to bc attained. "
§M§§§011, Interprctatlon of Statutes, 9th Edltlon,

It was also said therc

" It is necessary, thcreforv, to take the Act as
a whole and sxamine its salisnt provisions. The
long -title shows that the object of the Act is
"to make provision for the-investigation and
scttlement of industrial disputes, and for ccrtain

. other. purposes." The prcsmble states the same -

‘object and s.2 of the Act which contains definitions

B8tates that unless there is nything repugnant in

~ the subject or context, certaln GXLTCSOIOHS will

‘ haVP certain meaning." :

vahus, it is in the contoxt of the purpose of the, Act
that the meaning of the term 'industry' was sought.

"~ Again dcaling with fhe objects of the Act bcfore
us in BUDGE BUDGE. MUNIQ;yALITY CASE THIS Court said

"when ouf 4ct came to be passed, 1abour disputss
“had alrcady assumed big proporations and there were
clashes betwe=n workmen and- cmployers in sevéral
instances. We can agsuma that it was to meat

such a situation that the act wag cnacted, and

it is consequcntly necessary to give the tcrms
fnploycd in the Act referring to such disputes

“as wide an import as reasonably. possgible.™ -

In that very casec this Court also said (at p-308)

"There is nothing, however, to prevent a statude
from giving the word "industry" and the words
"industrial disputc" a winder and morc comprchensive
import in ordcr to most th- requircments of ropid
industrial progress and to bring about in thc
intcrcsts of industrial pcacc and cconomy, a fair
and satisfactory adjustment of rclations betwe:
employers and workmecn in a vericty of ficlds nf
activeity. It is obvious that the limitcd concert
of what an industry mcant in carly timcs must new
yicld placc to an ¢normously windcr cohecpt SO as
to taks in varicus ang varicd forms &f industry,

(1771953 5CR 302 @ 370



-

so that disputcs arising in connnction with thom
might bc scttlcd quickly without much dislocatficnh
and disorganisation of thr ns~ds of th- socicty

and in a manncr mor< adogurd to conciliation and
scttlement than a d-termindsation of th: pespsctive
rights and liabilitics acco: rding to strict lcgal
procedure and principles.” (1)

‘Again, in HOSEITAL MAZDOOR S4BHA CASE thls Court sald :

" If'thﬂ obavct and scope of %he s?étute arc
considecred there would be no difficulty in
holding that the rclevant worddg of wids 1mport
_have been deliberatcly uscd, by the Tegislaturs .

rind dcflnlng "1ndustry" in Src.2(2) The ochct
- of -the Act was to ‘make - provisicn’ for: thc o

1nvcst1gatlon and s¢ttlement of 1ndustr1a1
disputes, and . the cxtcnt and scope of the

.- brovisions.would be. reulised if we becar in mind
*. the difinition of "1ndus+r1al disputes" given

by section 2(k):., of "Waggs" by scctlon 2(rr)

. by srct10n2(g)
It addéd ‘

"It is obv1ous that thf words used in an
-inclusive - deflnltlon denote extension and .
cannot bf trcathd as rﬁstrlctrd in any cnsc-

.,!

I may. hcrc set out the dcflnltlon given by the Act

. Of the‘ tcm t;:; T.:?;‘ B bl ol 'ﬁ l g ( J ) :*.j;'; - ‘1 2 Bt A

ang” any buS1nFSS, tradc,_i

» ‘undcrfaklng, ménufacturf~\r calling of
'_cmiioyers andmlncludcs any,calllng, sﬁrV1ce,
, b .

could bc’mgant by thc "calllng of fmployers" CVPH 1f
bu81nhss,j*radc, undzrtaking or manufacturs could be found

f being moré ‘clearly ‘delinaatcd. It 'is clear
t:there i Ano mfnflon ‘herc of any profit motive.

obviouslys the word manufocturr " 5f emfloyers could not
be intcrprrated literally. It m:rcly mians a process of
manufacture in which thc cmployers mqy b cngagcde 1t

is ‘,'Howsver, cvident that the term 'employer'! nccessarily
postulates rmployc s W1thou+ whom there can bs no thloy I'Se
But, thz szcond part cof the d«finition mekrs *h- cones
more nhchulous as‘it, obvicuilv,,cxtcnds the decfinition

L" .l

~to ‘"any calling, scrvicc, cmploymciht, handicraft or

industrizl occupation cx avocation of workman." I have
alrcady e¢xamined the mceaning of the tcorms "woerkman" oI hove
refors us back to what is an "1Ddusury”. It seoms to me
that the sccond part, rolating 4o workmcn, must ncecssarily
indicatc somcthing which may cxeludrc <mployers and includ-
an "industry" consisting of individual handicraftsm-n or

(1)1960(2)SCR 366 @ 775 .


could.be

_7...
‘workman only. At any rate, the meaning of industrial
disputecs includss dlsputﬂs betwe n workmsn and woerkm:n
also. Therefors, I.cannot scs hoew we 'can cu® down the widc
ambit. of last yart of the éafinition by-scarching for the
prﬁ-domlnan+ ‘meaning in the first part unless we werg
dctermined, at the outsct, - to curtail ths scope of theo
. sacond part somchow. If we do that, we will be dclibarately
- cutting doén the.rcal sweep of the last parfe Neither
-+ "Nosciture on socits" rule nor the "caustm grnrrls" rule
are adequatr for such a casc.

: There -is wisBiom in the suggnstlon that 1n view of
.;thse dlfflcultlcs in finding the mcanlng of the' term
'industry', as dofined in the Act, it is best to: ‘say- that
- an industry cannct strlculy bz decfined but can only be
described. But , laying down such a rulc may again leave
too wide a do.r oprn for spcoulatlon and subjective
notiens as to what is describablc as an industry. It is,
perhaps, better to look for a rough ruls of guldvnce in
such-a case. by con81dcr1ng Wha+ the concept of 'industry"
nust exclude.y

~I think the phrese ! analogOUS to ingustry! , which

“has be=n used in the Safdﬁraunn Hosypital case(supra) coul?
not rcally cutdown the scope of "1ndustry", The result,
“however, of that decisionhas bzzn that the scope has be:n
cut down + T, théreforae, completely agres with my leamned
‘brother that the decisions of this Court in Safdarjung
- -Hospital case and other cases mantiohed by mylearned

" brother must bz held to bz overruleds. It sesms to me that
~the term analogous to tradc or business' could reasonably
mean only ‘activity which results in goocds ‘made or manufactured
or scrvices rendered which arc capahle:of bflng\convcrted
.into selable. ongs. Theymust be capable of entering .the.
world of 'res‘compercim" although they may.be kept out.

of the market forléome rcasolle It is not the motive of an
7act1w1ty in making goods or rend: rlng a service, but the
"possiblllty of making them markstable if onc who mekss
govd or renders scrvices so degires, that should dsterminc
whethcr the activity lics within th: domain or circlc of
1ndu t But, sven thls may n&t bc alWays a satisfactory

[Thc tcst indicated above would necessarily <xcluad
the type of scrviees which the rondered purcly for the
satisfaction of splrltual or psychological urgcs of prrschs
rcndering thoss serviccs. These cannot be bought or svld.

For pcrgons rendering such scrvices thry may bs no'industry,
but , for pocrsons who went to bonefit from the strvieccs o-nd-x
it would become on ”1ndustry." Wh=an scrvices arr reunarrcd by ¢
‘of charitable 1nr?1v1dua1q to them sclves cor other cut of
missionary zzal and purcly charitabls motives, there

would hardly b- any ne d to invokc the provisicns cf the
Industrial Disputes #ot to protcet them. Such is not the
type of persons who will raise such a disputs as workm'n cx
cmiloyees whatcver they may be doinge

4‘_d,

crouls
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Thls is- 1aads ‘one oh %o cons1der anothar k*na cf tesve.
It is that,: Wherewer an 1ndustr1al dlspute could arlsn '
betwsan either. employers znd their workmen or betwe:
workmen and, workman, it should be congidsred an drca
within the sphere of 'industry' but not otherwise. In
other wards, the nature of the activity gill be d=tsrmineq
by the conditions which give rise to +HE likslihood of
occurrence of such disputes and their actual occurrsncs in
tha sphers. This may be a pragmatic tsst. For example,

a lawyer or 'a solicitor could not raise a dispute with his
litigants in ‘general on the footing that they were his
employsrs. Nor could doctors raise disputes with: their
patignts on such a footing. Again, the personal character
of ‘the" relatlonshlp between a doctor and his .assisbtant and

~a lawyer aid his clerk may be of such a kind that.'it rsquires

complete- confldenco ahd harmony in. the productlvc act1V1ty
in-which they may be cooperdting so that, unless.ths -
operationg of the golicitor or the lawyer or the. dootor
take an organised ahd systematissd form cf a .business or
“trade, employlng » number of pérschs, in which disputes

.COJld arise betwean employers and their employ:ies, 'they

‘would not enter ‘the field of industry. The same type -of
act1V1ty may " ‘have both 1ndustrnal -and non—lndustrlal

aspects or scotors.‘

I would- also.liks to mak a few observatlous .about
the 80 ‘called "soverelgn" functlons which have begn placed

*outs1de th”‘flald of: 1ndustry. I do not fesl. happy about

fthe usc of “the térm "sovereign" here.: I.think. that the:

‘ tGrm sovch1gn' ‘should :be reserved, . technlcally ‘gnd ‘mors

‘corr ﬂctly5 for the sphcre of . ultimate  decisions.: Sovsreignty
.operates: onsa soverelgn glanc of!4ts own;as I: suggESurd
in“Keshvahdn Bharatl s ‘case smpportrd by a. quotation:
from Ernest Barker's MSocial and Political; Th"or¥' ;Agaln,
unctlons

wh“*f the 01tlzcn shares thf polltlcal S0VE s 1gﬂty in, which
he hasg even alegal shars, ‘however small, in.as much as

ot erclses the right to votce What is mcant by, th~. usc
¢ term "sovoreign", in rolation ko the activitizs of
the Stats, is mor: accuratcly brouzht out by using the
term "govirnm-ntal' functions although thirc ara. difficultizs
hcre also in as much as the Government has cntered largely
now fields of industry. Thircfora, only *hos<. services
which avc -governed by scparat: rul s and constitutional
provisions, such as Aprticlz: 310 and 311 should, strictly
speaking, be excluded from the sphbrb of industry by
nfofseary impl ication.

: T am.lmpr Ssed by thf argumcnt that ertalu public
utility scrvices which ar: carrddd out by govvrnmrnt 1
agancies or.corperations ars treated by uhC Act itsclf as
within the sphere of industry. If express rulss unds:
other chactments govern: the rclationship betwefn the State
as an employsr and its servants as cmployecs 1t may be
contcnd~d, on thet gtroagth of such provisions, that =
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partlcular set of employres arc uut31df the scopc of tho
industrial disputes Act for that rcasons The sp601al
cxcludcs the applicability of the gsneral. We CaHHOb Forgrt.
that we hdve to determing the mcaningiof the term 'industry®
in the contaxt of- and -for the :purposes of mattrrs prov1dCG
‘for in the Industrial Disputes Act- only.

I havc-contented myself with a very brict and hurticd
outline of my.-line of . thinking  partly: ‘because I am in agrécmsnt
‘with ths' conclusions of. ;my lcarned- ‘brother Iyer and I also
rndorsc his rcasoning almost wholly, " but‘gyrn more - bfcausc
the opinion I have dictated ‘just now must:bs ‘given. today
if I have to deliver it at all. From=tomorrow. I ceasc” to

 have -any althority as a:Judge to deliver ‘ite. Thercfora,.
I have ‘really”’ no time to discuss the: larg”fnumbﬁr o1 cases
cit?d beforc us, including’ those on what-ar: khown as '
"SOV”r°lgn" functions.
'I will, howcver, quots a passage from, Stat” of -

(1) -
RaJas han V. .Mst. Vidyawati & Anr. wheps, this Court, said:
. ‘WIn th'ig connection it has to be- rcmfmbcrfd that -

undsr the Constltutlon we have cgtablished a. Wclfarr ‘
state, whos: functions arc not confined only to main-
taining law and ordsr but sxtend to engaging in all
activitiesfincludlng industry, public transport,
stats %rading, to nam¢ only a fow of theme IN so
far as ths State activities hagve. such wide rémificationg
involving not only the uge of Sovercign powers but
also its powecrs ag employers in so many public sectors,
, it .is too much to claim that the Statc should be 1mmunr

- . . 7+ .. from the oonscqurncrs of . tortious acts of its rmploysé;

- commwt cd 1n the course of. thC1r rmploymcnt as such."

i "I may also quotr another passag"'f;om RaJasthan
State Flectricity Board Vs. Mohan Lal(1)* t¢ show that the
Statc today increasingly- undcrtakes commércial functions.

..ahd-aconomic ‘activitics and se<rvices asg: part of 1ts dutlcs
-in a welfare sti?¢ The Court: ‘said there s 0"

; - Under fthe Constltutlon, the Statc 1s 1tsc1f _
envisagzd as having the right to éarry on tradF-F
or businecss as mentionad in Act: 19(1)(g) In -
Part IV, the State has be- n given the same - i
meaning as in Art.12 and ong of the Diwsctive °
-principles ‘laid down in Acte. 46. is that the state
~ghall promote with spscial care the cducational
and ccohomic 1ntrrﬂsts of the wsaker secctions of
the pesoples The Stats, as dsfincd in Art.12, is
thus comprehandecd to include bodies crecated for
the purpose of promoting the educational and
gconomic intcr-gsts of the peoplce Thz State, as
constituted by our Constitution, is furth:sr
specifically cmpowcred undsir Art.298%o0 carry
on‘any trad« or busincss. The circumstancss
that the Board. und.r thc Eleci®ity Supply Act

is r:quir:d to carry on som: activiticrs of zh-
‘naturg of tradc or commcrce does not, thcrefors,

give any inddicatiocn that th- Board must be

gxcludnd from th" scop: of the word "stats " as

us d 1n Avt 12.”

(1) 1962 ouLp.(Z) SCR ﬁ80’ 1002
*(1) 1967(3) SCR 377 @ 335
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L HPHCP %o artificially sxclude State ran’ 1ndUStL ics
from *fhe sph re of the Act, unlcss uuatutory prov1alons,
rxprogsly or by a ncegssary implication bave that cifccty
. would ‘not -be corrsct. The qusstion is ons which can.only

be ‘solved by morc satisfactory legislation oh it. Oth(rw1sc,

Judges could ohly ‘speculats and formuLat tcsts of "Indu"try”
~ . which cahnot satisfy- all. Bcrhaps to’ stk to satlsfy all
S is to cry for uha robm. S DT d ‘

A For ths rcasons - givan abovL, I 1ndorsr chr oplnlonr
.and thf conclus1ons of my 1\arncd bro»th Krlshna Iyer.f

TN

'

_mhw,mzlhl S EE .,<ﬁr- © GJI
“Fﬁbruary21’ 1978+ - < - . . (M.H. BEG)
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