Chapter 1

INTROLUCT ION

It is a matter of extreme gratification to free labour throughout
the world that the Government of India has shown its awareness of the
importance of an enlightened and comprehensive public policy in regard to
labour in the context of economic development and has appointed a National
Commission to recommend a frcmework for such a policy, In a way the
Commi ssion's task is pioneering, for throughout two-thirds of our globe
which is economically submerged and faces as a whole the complex problems
of development, India is looked vpon somewhat as a leader and naturally
therefore the recommendations of the Commission cre expected to have a
wider relevance than to the immediate Indicn eonn’ext., The ICFIU-ARD hopes
that the Commission will find it possible to undertake its task not merely
as an exercise in immediate reform of the existing Indian conditions in
this respect but also as an attem~t to lay *hc croundwork of a constructive
policy applicable and adaptable to dave'oping economies arywhere., This is
not to say that Irdion realities <rculd be i¢cnoved or that they should not
primarily or cven decisively infloence the Comrission's conclusions, but
certainly to emphasise the need to reject anachronictic but deep-ceated
notions of labour as a class of hired nercennv g in favour of a forward-
looking concept of labour as a partner in the national enterprise of
economic construction , to be informed by the lov 7 experience in develop-
ment of the established economies with 2 view to expedite the acceptance
of, and transition to, the social aad productive relations that must
inevitably prevail with or withcvt prolonged struggle, to ikvestigate
the role of a progressive labour volicy itself as an accelerator of

economic development and finally to comprehend ile overciding importance



of human as against physical resources as a prerequisite tec economic
development,

Equal to India's determination to shorten its march to the
vanguard of the technological revolutich now sweeping the world is its
péssionate devoticn to democracy and its methods. This, in fact, is the
focus of the sustained interest that India's economic struggle evokes in
the world of free labour. The commitment to democratic methods and ideals,
however, introduces elements into the process of economic development that
sometimes appear to make progress painfully slow and sometimes even secm
to be frustrating the very economic objectives, Often enough the tempta-
tion to jettison democratic methods, even as a temporary measure, in the
interest of a more rapid progress is strong but it is at such times also
that the mettle of a nation's leadership is tested, Lconomic development
without popular participation may well become an instrument of subjugation
of the people., For countries like India which have a democratic constitu-
tion and a political faith in egalitarian socialism to defend, it is just
not enough to create a huge productive apparatus; it i3 equally important
to create the institutional edifice through which alone can the whole
people have a stake in and share the gains of that productive apparatus.
Under the conditions of widespread illiteracy and social conservatism
that prevail in the developing 6;untries, it would be idle to expect
popular participation to emerge as a spontaneous development, It will have
to be patiently fostered and state pclicies adapted to bring about its
maximisation,

While many steps in various fields will have to be taken to make

the people development conscious and to ensure their participation in



decision making and implementation alike, the most significant and the most
obvious in the immediate coétext of industrial development is the recognition
of the role of trade unions as genuine instruments of participation and
dcliberate encouragement to make them strong, autonomous and truly repre-
sentative, It is only if this can be done successfuly that a widely
accepted labour relations system can emerge and solve one of the most
ticklish problems of economic development,

If economic growth is not fast enough in the developing countries
it is not entirely due to dearth or misplanning of capital investment; a
major reason is also the ill organised or unorganised state of labour and
the almost total lack of manpower planning. It needs mo proof that an
organised labour force alone can ensurc a rise in productivity and even
if organised labour may claim and even get a fairer share of thc cake, it
certainly increases its size. It is a very myopic view indeed to seek
industrial prosperity and profits by kceping wages low, stinging in measures
of sccial security and welfare and thus causing continuous attrition of
valuable human resources. Unfortunztely, however, such a view is not
uncommon and has been responsible for a climate wherein tradc unions are
looked upén with considerable suspicion and are at best tolerated as
necessary evils, This attitude needs to be reversed now and trade unios
accepted as basic organs of industrial society as well as primary insti-
tutions of industrial democracy. Only then can we hope that trade unions
will grow from strength to strength and exercise the responsibility and
moderation that only strength can breed rather than contrive to prolong
their existence as organisations of weak but violent protest. It may

still be some time before trade unions ccme into their own and start



playing their beneficient role effectively but there is no reason why
their status and crucial role should not be recognised here and now,

If irade unions in developing countries are to play their part
in economic dcvelopment effectively, a misunderstanding must be dispelled:
in many quarters trade unions are considered useful as a mere instrument
of development policies., Though they undoubtedly can be an important
conveyor of such policies, they should more accurately be described as an
achievement of development itself, The growth of trade unions is part and
parcel of the process of building national manpower and this process
itself is one of the basic motors of economic development., Their growth
enables people to decide for themselves under what conditions they are
ready to perform the work needed by the national economy, Only independent
and democratically run trade urions can successfully perform these func-
tions. However, the task of building up such unions in the under-
developed countries is hampered by the fact that economic decision making
is to a large though variable extent concentrated in the hands of govern-
mental agencies; as 2 result, governments, particularly in countries with
dictatorial or totalitarian tendencies, are often inclined to abuse their
strength in order to transform trade unions intoc mere instruments of their
own policies, However, attempts to force the unions to respond automati-
cally to every injunction of the state, or even to construct new state-
run unions, have imvariably yielded pitiful results, both in developing
and in industrial countries. Except in the rare cases where they
eventually manage to escape complete state control, such unions have always
proved useless, Incapable of influemimy the opinions and attitudes of the
workers they ar« reduced to various odd functions that could be more

efficiently performed by public administration,



To assess properly the usefulness of trade unions in view of their
role in economic development, governments and planners will have to realise
in the first place that even the simple fact of trade unions conscientiously
discharging their normal functions - which they must discharge in every
country, be it developing or developéd - is a very constructive contribu-
tion to econcomic development,

Historic expericnce has shown how much the growth of modern
economy was furthered in the industrialised West by the establishment of
enlightened industrial rclations, inclusive of fundamental trade union
rights, of suitable machinery for prompt and equitable scttlement of
individual labour conflicts through mediation, conciliation and voluntary
arbitration, as well as of a well functioning labour inspection closely
cooperating with trade unions, Yet all this was achieved by trade unions
through a bitter and protracted struggle during which the employers claimed
that such enlightened industrial relations would undermine the profitability
of industry. The beneficial economic effect of thesc conquests of organised
labour became evident only after they had been obtained., In this respect,
the developing countries are in a privileged position: they can learn
from the industrial countries without going through the same struggle
again, While the high proporticn of unorganised labour in the developing
countries give a particular importance to the establishment of minimum
wages, this activity should not interfere with collective bargaining
for the organised workers and should indecd aim at preparing the ground
for collective bargaining in those sectors wherc trade unions are not

yet strong enough to negotiate wages and conditions with the employers.



It has to be borne in mind that the concern of labour pclicy can
no longer be only the elimination of extremely stringent conditions of work
and protection of a defenceless working class as it indced was at one time, .
It has now to contend with the problems arising out of the needs of
development of the nation's economy as well as the urges to social and
economic betterment ¢cf a more literate, more articulate and more awakened
working class, Tt will thus clearly not he adequate in the changed context
to have a labour policy which accepts the conflict between labour and
capital as facts of life and has the state to play the policeman's role. in
enforcing peace between disputants, Such a policy of deterrence can only
succeed in accentuating and driving deeper the mutual distrusts between
the parties and creating a situation of cold wer, Vhat is needed, equally
clearly, is a policy which recognizes and delineates the roles and rcspon-
sibilities, rights and duties and expected sacrifices for the commonweal
of all concerned in the building up of the nation's economy, which, having
done this, uses the moral authority of the state and of public opinion to
secure an ungrudging acceptancec of these norms on the part of all and
which, lastly, provides forums and agencics to help in the conciliation of
divergent views and the resoluticns c¢f disputes, It is obvious that the
role of third party interventicn in such a polisy is minimal,

Irrespective of whatever views may be held in the matter of an
adequate industrial relations system, it is apparent that collective
bargaining, judicial determination through adjudication, voluntary arbit-
ration or a combination of these are the only alternatives available to
serve as a base for the system. To the extent collective bargaining

employed, the question of the representative capacity of the union entering

-



such bargaining comes to the fore, In India this is usually termed as the
problem of 'Recognition of Unions', It is quite clear that in order to
have meaningful collective bargaining, not only should the union be
representative enough of the workers of the bargaining unit to be able to
contract obligations on their behalf and guarantee performance, but such

a character of the union should be recogrised and accepted by the other
party, namely the employer.

Troubles arise from many directions in the process of union
recognition, Tradc union rivalry, hostile attitude of employers to trade
unions in general and in many cases to particular trade unions, the conduct
and credibility of unions and of course political factors all cnter into
it. It is not proposed here tuv suggest one basis of reccegnition against
another but an attempt has been made in later pages to present the various
systems employed in other countries,

While the success of an industrial relation system must undoubtedly
be judged by its ability to reduce the incidence of industrial dispute to
a minimum, no system can however afford te ignore to provide adequate
measures of speedy settlement of such disputes when they do arise, As in
the case of union recognition, many difficulties beset the evolution of an
acceptable and satisfactory machinery for settlement of industrial disputes.
Considerable controversy attcnas some of the most salienu issues involved,
Should compulsory adjudication with all its implications of state inter-
ference be preferred to voluntary arbitration? Should judicial determina-
tion accord rigidly to legal procedures or be informal? In casc of
arbitration should the consent uf both parties bc required or should one

party be made competent to ask for arbitration? Is it possible to clearly



define the domains of collective bargaining and judicial determination
according to the nature of industrial disputes? Should the failure of
collective bargaining leave the parties freé to resort to direct action
or should the state step in with reference of the dispute to adjudication
and simultanecus injunction to keep the peace?

Thete are several others but the moot point is the permissibility
and extent of third party intervention, in most cases by the state,
Practices prevelent in other countries in respect of settlementi of indust-
rial disputes have been stated elsewhere in this memorandum, No attempt
has however been made to discuss their relative merits beyond giving the
reactions of the trade union movements in the respective countries.

With the increasing importance c¢f the role of trade unions in
economic development and the inevitable growth in their size, power and
ramificatione in proportion to the incres<ing centralisation of all other
economic institutions caution must be exercised lest the multiplicity of
the general functions of trade unions relating to economic policy, long-
range planning, ctc, may interfere with their primary role of looking
after the living standards and wellbeing of their membership, This can
result in a dangerous alienation of the leadership from the grassroot
organisation, For the trade uniens, economic growth is not un end in
itself but the means for their greater cconomic welfare. They are interest-
ed, in fact committed, to increasing economic growth and development
because they know that it is the ody way for betterment of the workers'
economic condition, It would indeed be difficult,if not impossible, for
the working people to cstimate the benefits of economic development without

reference to its contribution to their own welfare, It is thus futile to



exhort trade unions to take the long ‘range view and sacrifice today's
needs for tomorrow's comfort. It must be clearly realised that austerity
on the part of labour cannot go very far hand in hand with unrestricted
incomes in other sections of society,

The wide disparity ir incomes and welath is perhaps the most
conspicuous feature of the contemporary economic scene in the developing
countries and its reduction to a decent limit the most essential psycholo-
gical condition for a climate of growth., There would be little justifica-
tion for trade union efforts in economic development if they were not
simultaneously to see that the distribution of its fruits is equitable and
fair, Trade unions will never accqt, much less work for, economic plans
that call for the creation of wealth but are silent about its fair
distribution,

It has become a cliche that developing countries have nothing but
poverty to distribute, that production must precede distribution, True,
but also equally truc is that without a proper distribution mechanism,
production merely serves to widen the gulf between the rich and poor and
thus acts as its own disincentive, 1t is too late now to keep people
satisfied in the belief that the returns of development capital are
entirely used up in further capitalisation, Uorking people are finding it
increasingly difficult to advise themselves to put up with wage restraints
in the absence of corresponding checks in non-wage incomes 'like managerial
remunerations and the part of profits that make the income of the owners,
This is a world-wide trend and, no wonder, it is stronger in the develop-
ing countries where the poor 2re very poor and where wage demands, in
general are aimed at securing not increasing standards of living but a

decent subsistence,



Unending arguments based on ithe allegedly low productivity of
labour and on the assumption that wage rises are always inflationary have
bedevilled the evolution of a rational wage pclicy in developing couniries,

It is stated that technical progress is making productivity less
and less dependent on the worker and more and more a function of the means
of production and the rationalised utilisation of physical inputs. This
is often emphasised by those who wish to reduce labour as a marginal
factor of production and thus question his entitlcment to the gains of
productivity. They, however, conveniently play down the great disadvantage
that this phenomenon is causing to labour's bargaining strength and the
extra effort that workers must accept without reward, It should be clear
that in such a situation ony deficiencies responsible for lowering the
other partial productivities are bound to affect labour productivity
equally adversely. Thus it will be seen that the productivity of labour
often depends on factors beyond its control a2t least as far as any improve-
ment in it is concerned, All that can reasonably be asked for is that
labour will not be guilty of malingering or otherwise obstructing the
process of production., It is evident that minimum satisfaction of the
workers' wants is essential to ensure that such propernsities do not afflict
him, There is another aspect, however, in which productivity of labour
assumes significance. Modern techniques of production, while they are
assisting an encroachment by the machine on the importance of human labour,
are also demanding much more skilled and efficient manpower to make them
feasible, It is in the domein of acquiring these skills and proficencies
that the scope for an improvement in labour productivity lies, DBut that

clearly is impossible unless adequate investment is made in the development



of human resources and wages are at least sufficicnt to keep the workers
away from the consuming struggle for existence, For a long time to come,
the bulk of labour in developing countries will have to put up with less
sophisticated technologies which largely depend for increased outputs on
the productivity of labour,

Further, apart from skill, health, diet and a sense of security
are the mcst importawt factors that influence human productivity. 1n the
absence of cerresponding norms of work output and wages sufficient to
cover the health and security requirements, talk of productivity cannot
be very meaningful., o system of payment by result can successfully
operate without the provision of fall-back minima of wages and effort, for,
otherwise labour must suffer for lepses not its own, It should thus be
conceded that a primary prerequisite to any linking of wages with
productivity is the provision 5f a minimum wage sufficient to sustain
labour as an efficient tool of production at normal levels,

Similarly, the arguments bascd on inflatien do not appcar very
convincing, Apart frem the general premise that economic growth is itself
inflationary and that such normel inflation need not be considered
unbhealthy, it is open to serious doubt whecther the abnormal inflationary
tendencies in devcloping countrics are a result of higher wages, Consider~
ing the distribution of national incomes, the flcurishing black markets
and other questionable trade practices and the fact that real wages have
actually regressed it would seem that it is the rise in prices that has
necessitated a rise in money wages rather than higher wages pushing up
prices.

However, for some time to come at least, the major issue of a

wage policy is going to be the minimum wage and whether it should be



related to minimum physical needs of the worker or made subject to the
highly tentative capacity to pay. Trade unions cannot, for valid reasons,
accept a standard to judge wages different than the one applied to manager-
ial remunerations and returns and incentives to capital, In any event,
it does seem incongrous that human capital engaged in production should be
allowed to deteriorate when a similar ignoring of the physical capital
would be considered unpardonable, The principle of a need based minimum
wage no longer needs any defence, It is widely accepted, The hitch
seems to be only if it can be impleted in existing conditions, in fol>-
nocs the «vestion thether necd haszd vage is possible waihic ciisting
corditions ecds to.' 2 objectively and iupertially cxamired, of
course, the results of such an examination are bound to depend on what
priority is given to the need based wage among the various charges on
industrial production, VWithout anticipating the outcome of such a fair
enquiry, it can safely be said that international experience has not found
any conflict between rising wages and the interests of economic development,
lext to wages, the most important issue of labour policy is social
security. The need for a comprehensive system of social security is evident
in view of the extreme poverty, wide prevalance of disease and destitution
due to unemployment and under employment that the developing countries have
in common, aside from this, social seccurity measures are inseparable from
economic development and constitute not only one of its aims but one of its
most powerful means, In thc case of developing countries particularly,
" social development at no cost be allowed to lag behind economic development,
wny imbalance between the two, if allowcd to remain for any length of time

would on the one hand act as a drag on economic grewth and on the other



create a backlog of social requirements which would be difficult to clear,
The time is now to realise that 2t this stage of development, consumption
through sccial services like housing, health programmes, etc. is in fact
investment, reflected in increcased productivity. It is an observed fact
that investment in social security is more productive (in terms of economic
growth) than investment in any other factor of social development., This

is relevant in as much as a high priority is sought for social security

in programmes of socio-economic development,

India has made a good beginning in respect of social security but
a lot remains to be done, Most important of all, the contigency of unemploy-
ment has to be provided against, UWhile the Commission will naturally look
into the possibilities of extending the existing scnemes from the point of
view of increased benefits as well as wider coverage, it seems that the
relative merits of a penion security over the one offered by prevident
fund would also receive attention,

The ICFTU-AR0O would have liked to answer the Commission's
questionnaire in detail but i. has resisted thirs desire with a view to
respect the freedom of its two affiliates in India to take their stands
according to their assessments of the Indian labour situation, especially
on points of detail wherc more than onc opinion are possible, The object
of this memorandum is mainly to place before the Commission international
trends and experience in the vital spheres of industrial relations, the

relationship between wages and industrial development and social sccurity.







Chapter 11

THE RIGHT TO ORGANISE

The right to organise unions of their choice to initiate action
for achieving their economic betterment is the corher stone of the whole
edifice of trade unionism., ~s foer as workers and their movements are
cotrceried, they hold this right tc be inalienable, 4and too, mere recog-
nition of the right in principle is of no great avail to workers if
conditions of its free exercise are withheld, The abridgement of the
right to organhise can be attempted in more than one way, Countries are
not lacking, especially in .sia and »frica, where on one pretext or another
civil liberties and even the basic human rights, not to speak of the right
to organise, have been kept in abeyance unedingly, Then there is the
whole host of countries in the commurist world, the so-called'workers’
states' where the right to corganise is exercisable, in fact has to be
exercised, only by joining the organisations provided by the Communist
Party. 1In countries, however, where the right to organise is recoghised
by the law, it would be facile to presumc that its free exercise is
automatically ensured. If the great battles that labour has fought in
‘developed countries to securc and maintain this right against concerted
attacks of employers and their hirelings, have any lesscn for the develop-
ing countries, it is to realise that rights have nhot only to be created
but protected as well,

The main controversies in relatiodh to the right to organise
centre round three issues, First, should the right to organise be
exercisable by state services, particularly those employed to maintain

law and order, in the some measure as by cther workers. It would be a



fair compromise of the two extrme views that while the right to organise
should he equally conferred on all, the state services could be restricted
from organising strike actions in lieu of a guarantee of compulsory arbitra-
tion of demands and implementation of its award.

The second issue is whether and to what extent should the law
provide prohibition of unfair labour practices like victimisation etc, and
deterrent punishment for breach by employers, The employers plead the
sanctity of their right to hire and five but the concept of social justice
in industrial jurisprudence is now tovo well entrerched to leave any meaning
in this arqument, The most that cah .e required is the prescription of
rules of conduct for both parties in such matters,

The third issue relates to the critical point, when and where
trade union action can be suppised tc militate agaihst law and order, This
needs serious and dispassionate consideration for, it is often quite easy
to use public order and maintenance of peace as pretexts to curb trade
union action, There should be an att:mpt to provide clear and precise
guidelines for the desirability and extent of interference of law and
order authorities with trade union action,

The wider implications of the right to organise are often missed.
It is not a right that exhausts itself after a single exercise, that is
to joinm or create a uhion, It is a continuing right, the nature of which
is at all times determined by its origin and aim. The right flows from a
recoghition of the urequal positions of the worker and the ownher of his
mears of production and the helplessness of the iBdividual worker in
modern .collective systems of production, The right aims at erabling the

worker to strive for his ecohomic freedom and join hands with others like



him to collectively pursue better standards and amelioration of working
conditions, It would thus be seen that the exercise of the right to
organise in one form or the other, will continue as long as the conditions
it safeguards against or the objectives it ‘seeks to achieve are there,
When workpeople are secking to expand and strengthen their unions, when
utiobs are bargaining abd otherwisc undertaking action for the furtherance
of their cause, the right to organhise is being exercised,

In the context of modern ecofomic development in a democratic
society, the right to organise assumes increased signhificance, It almost
becomes a duty to society., The trade unions, products of the cxercise
of the right to orgénise, are Necessary nNot only to resclve the stresses
threatenring production, but to prevent the strains that inequalities of
wealth and incomes cause in society from developing into major upheavals,

The state, therefore, that recognises by law the right to grganise‘
has the additienal duty cast of it to create conditions in which the right
can be exercised freély and with benefit to all, India has legally recog-
Nised the organisation of unions and given legal protectioh in many ways to
trade unions, Bt it is not sufficient to permit trade ubions, it is
nNecessary to encourage them. It needs no convincing to anybody that it
is much better tu have strong trade unions than to have weak unions,
Strength alone can enable trade unions to do their duty to society.

The pressing need of stronger trade unions does not arise, however,
merely from their all-important and central role in democratic development.
Their conveniional utility in the running of industry itself would make
them indispensable, ~s a matter of fact, no development plans can be

successfully carried out without the assistance of strong and efficient



unions, It would be impossible, for example, to ehsure the enforcement

and implementation of protective and safety legislation without the watch-
fulness of vigilant trade unions, 1t would be equally impossible to hold
labour responsible for its obligation in regard to discipline, productivity
and specific contracts if there is no representative organisation to answer
in the event of breaches.

The argument is often advanced that the industriai sector in
developing ecofomies being small, stronger trade unions would at best
further the interest not of the working class as a whole, but of a section
of it alone, sometimes at thc cost of the rest. It is easily seen that
the argument is specious, Without detracting frcm the necessity of maximum

“broadening of the base of the trade union movement, it must be said that
unless and until suitable and powerful urions come into being inh the
industrial sector, the possibilities of organising the agricultural and
cther less developed sectors would remain marginal, Industrial trade
unions with increased power and sttus will not only help in the expanrsion
of the movement of unorganised sectors but alsc create the Nhecessary urge
among the workers of those sectors to yet organised,

What can the state or Goveriment do tc strengthen trade unions?

It must be made clear at the very cutset that any intervention causing
detriment to the autonomy or freedom of trade unions will only serve to
weaken them, Trade utions heve to be helped to help themselves and a
climate created under which unions can grow, acquire strength and be
self-reliant, There are a variety of weaknesses which trade unions in

India suffer from and which present great scope for rehdering assistance,



The Indian trade union movement has not acquired the strength it should
chiefly because trade unions lack financial resources, adequate personfel
is not available to run them, general and trade union education is poor
and they have not been able to spohscr activities to promote the social
and cultural welfare of the membership like cohsumers' and producers'
cooperatives and programmes of education and self-help, These are all
interrelated weaknesses, one flowiny from and to the other, Thus financial
weakRess prevents progress in other fields and the promotion of subsidiary
services for social security and cooperative benrefits helps in building
up the interest and loyalty of members and cocnsequently in improving the
financial position of the union through increased contributions, Trade
unions will have to build up their strength through their own efforts but
thése efforts have to be helped,

The problem of trade union finances is indeed very serious.
Indian statistics show that unions arc growing in humbers but the average
size is shrinking, 1In 1962-63 the average Indian trade union had only 499
members, Calculating on the basis of the statutory miximum membership fee
of 5,3 per annum, th average trade uRion could have a revehue of 11500
in a year from its members, This means it had only %,125 to cotduct all
its business, This is an average but it indicates that with thc number
of unions on the increase, a large humbexr of trade uhioNls were existing on
evel less than 05,125 a month, The utter ineffectiveness of such organiisa-
tions is hot hard to imagine,

Actually in practice it leads to cither of two things. The

ution does little and after some time luses the confidence of workers and



fades out or it levies extra charges from individual members for services

like representations; or conduct of legal proccedings in which case the

very basis of union yrganisation, that is, one for all and all for one,

is lost and union membership steadily falls as workers tend to postpone -
ehrolment until they are personally in difficulties. It must therefore
receive serious attention whether statutory mifimum for membership fees
should not be raised.

It seems fair to link fecs for uniod membership to the earnings of
the individual worker, It will go very far to bring financial stability to
uhions as well as to instil feelings of sclidarity and cooperatiof among
workers if union fees are fixed as a percentage of annual earnings, and
each member required to contribute according to his ihtcome. ..s a matter
of fact nearly all advanced trade urion movements follow this pattern, In
Eurcpe the union subscription c»n be as high as 3 to 4 per cent, Even in
a country like Korea the contributic? hes been fixed as 2 per cent of
earnings, It would thus seem that in India a statutory minimum of 1 per
cent of earnings could not be said to he high,

One of the major hurdles in the way of voluntarily raising union
subscription is the rivalry that exists amofg uhions in the same unit of
industry., Efforts should be made to seek unanimity on the peint in the
commod interest of all unions so that workers are fot made to pay fees
however small, to unions which just cannot do any service to them.

afother aspect that may bLe profitably studied in this cennection
is of trade union structure. Therc is no getting away from the fact that
comparatively small udions can only effectively exist if the member ship

fees are sufficient to cover necessary cost of their activities, and



(@)

wherever the possibility of a higher subscription is limited, recourse
must be taken to a large enough membership so that again the revehues
are sufficient to cover the running expenses,

In India the present trend seems tu be small unitwise unions
loosely federated in national industrial federatiohs, In such situation
if the unionrs are poor, the federations which derive their income from
utions are even poorer and in general most of the affiliates exist without
paying anything for years together., It is worthwhile considering whether
national unions instead of loose industrial federations will not be moure
suitable and useful, as far as finances, at least are conicerned, the
setup of the national uhions seem to be more viable than the other., «lso
the national industrial uhions are bound to be more effective at collective
bargaining or representation in bipartite and tripartite bodies because
of their ability to command better resources for trade untion education
and research,

The scareity of trained perschnel tc man the union offices is
another obstacle to the growth of trade unions and is in part related to
the paucity of financial rescurces 0 the unions, There are many reasons
why efficient and atle persons are hot attracted towards trade unioh
positiohs, The most important beibg: a) the inability of the uniofis to
pay even for a living of mihimum decercy for the officials; b) the low
social status of work in trade union; ¢) the inability duc to rampant
illiteracy and a general low level of education of the working class to
throw up a leadership from among itself; and ¢) the reluctance of public
mitded social workers to subject themselves to unsuitable conditioRs in

the trade unions due to political and other factors, While to a consider-



able extent this situation will improve as a result of the general recog-

nition of the improved role of the trade unions in economic development,

the lack of necessary training amolig working class cadres will have to be

corrected. « comprehensive programme of workers' education and instruction =
in trade union methods must be undertaken, Governiment and vcluntary public
institutions must come forward with full cooperation and help to eflcourage -
trade unions in the task of organising educational programmes for their
members,

Much cehsure is often poured on what is termed as outside leader-
ship in trade unions, It is said that such leadership 1s always politically
motivated and often subordinate trode unioh aims to political aims., &s
far as India is concerncd the historical development of the trade unign
movement as a part of the national freedom movement made such a leadership
inevitable but it cannot with truth be said that by and large the pclitical
predilections of this leadership have made it fail in its duty towards the
trade union movement, However, in general, trade urions in developing
coutttries can hardly remain aloof from politics, Thcre scems to be a
misconception in the minds of many that trade uniohs canhot play a part
in or influence politics without losing their free character, The idea of
a free trade union, however, implies only that 1t will be subject to fu
other pressure except the democratic decisions of its membership., 1t is
precisely oh this ground that a leadership from inside the union is
preferable,

In order to enable the Indian werking class to throw up from its
ranks leaders of sufficient calibre and in sufficient numbers, it is

first essential to raise its own genheral educational and social level,



The democratic functioning inside trade uhions does provide valuable
training but it is not sufficient to improve the capacity to comprehend
issues and take decisions in the abseﬁce of a minimum level of education
and consciousness, This calls for an effort of a magnitude that trade
unions alonfe canntot put up, The importance of workers' education and
adult cducation programmes carried out through the union and other voluntary
agencies is great but they are mainly aimed at coping with the present
insufficiencies of the trade unions in this respect,

Equally important is to ensure that the coming generations of
workers will not suffer the samc handicaps as plague the working class
today. o time should therefore be lost in introdhcing education about
trade unions from the very primary levels of geheral education in schools
right upto the college and university level,

/

This seems indicated as a token of the acceptahce and recogBition
of the place of trade unions in society as well as by the need of young
people to have a thorcugh understanding of their rights and duties not
oflly as citizeNs but also as workers and couperative builders of a
democratic society,

It is also necessary to have trvade unionism as a compulsory sub
subject in aj! vocational and technical institutions, It is very
important that the skilled workers coming cut of these institutions
ifculcate in themselves a feeling of workers' solidarity and are
equipped to provide leadership ir the workers' organisations, Even for

trainees, who later take up employment as supervisors, it is Necessary



that they do not start with an attitude of hostility or cross-purpose
towards trade unlions,

The great momentum that the trade union movement has gathered in
the developed part of the world has in no small measure been due to the
development of subsidiary services catering for the social, cultural and
economic Needs of their members, Trade unions in developifg coulitries
have to realise that their place inh society and their relevafce to democrat-
ic development cannot be assured by mere recogntition at the hand of others,
They have to make efforts and through them and their beneficenhice assert
the pivotal role they claim, Through the development of subsidiary
services in the field of additional social security for members, such as
unemployment relief, etc, and augmentation of incomes through cooperatives
as well as in the field of culturc and education, it is possible for them
to effect a totul identification between members and orgahtisation and
thus construct links which will relate them not only to the worker's
employment but his life,

ot only have trade unions prospered ahd built up huge reserves
in the form of investment in such services, but they have been able to
use them as means for commanding greater loyalty and attachment from the
members, While the present gigantic size of these ahcillary service
organisations owned by trade uhions may seem forbidding and discourag-
ing to attempt to emulate them in the €cveloping countries, it should be
remembered that their beginnings were quite lowly. Among such subsidiary
scrvices the chief are the corsumers' and produccrs' cooperatives, They

are also thc ones in the develosment of which public policy can play a
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part. As a ma tter of fact the need for the cooperative and trade ufion
movements to develop side by side is crucial in the developing countries
and trade unions can with greater benefit encourage cooperative activities,
In a low-wage ecoflomy it is as important as to win a wage ilcrease as that
the purchasing power of existing wages is pushed up. Consumers' cooper-
atives supplying daily nheceds to members of trade uniens at cheaper rates
are in fact performing similar service as the trade uftion getting them a
wage ihcrease, Similarly producers' cooperatives caft be a powerful
ifnstrument to cope with the problems of seasonal or casual ulemployme t.
Goverfiments in the developing countries cannot make a better investment
than to render assistance financial and technical to trade unions for

startifig and expanding cooperative activities,







Chapter III

REQQGNITION OF TKADE U iown

The need for a satisfactory procedure of recognition of trade
unions arises out of its indispensibility in the evolution of an industrial
relations system but what lends it added significance is its inextricable
link with oand sometimes decisive influence or the enjoyment of the Freedom
of association, The Royal Commission on Trade Unions and Employers'
Association appointed in the U.K, in 1965 while submitting its report in
1968 has pointed out the pith of the reiationship. It says "It is
impossible in practice to separate problems of freedom of association from
those of trade union recognition, Unless employees join a union, there
will be n¢ union for the employer to recognize, Moreover if an employer
is known to be "anti-union”, employees may be deterred from joining for
fear of dismissal or of incurring other disadvantages, and the consequent
failure of the union to recruit many employees can be used by the employer
.as a reason justifying non-recognition, Conversely, if an employer recog-
nises a trade union it is much easier for the union to persuade employees
that it is worth their while to join."

In regard to recognition; broadly the countries of the world could
be divided into two ‘groups: coﬁntries where recognition is left to the
mutual consent of the parties concerned, namely the employers and irade
unions, and countries where recognition is subject to judicial determina-
tion in accordance with prescribed procedures, This categorisation is,
however, general and practices in countries in each category vary widely,
The most representative example of the first category, namely where

recognition is left for determinaticn between the parties by mutual consent,
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is Britain, The Scandinavian countries also closely follow the same .
practice, It is evident that in this group of countries, since the law
is silent over the question, the recognition of a particular union by the
employer is relevant only in the context of collective bargaining and in
fact only indicates the conferment of a bargaining status on the union,

The system of collective bargaining in britain is rather complex
as there are no exclusive baryaining rights enjoyed by a particular union,
There is considerable multiplicity of trade unions even in one industry or
in establishment of it, In large industrial plants the collective agree-
ment can indeed be signed by a number of trade unions. It is mentioned
that one agreement covering the production workers of Ford botor Company
Ltd, in the United Kingdom was sigred by 21 unions represented in a
national joint negotiating committee for that company.

The Royal Commissior on Trade Unions and Employers' Associations
has stated that Britein has two systems of industrial relations, OUne is
the formal system embodied in the official institutions, The other is
informal system created by the actunl behaviou£ of trade unions and
employers' associations, of managers. shop stewards and workers, The
formal system requirec industry-wisc collective bargaining between power-
ful trade unions on the one side aad poweriul! associations of employers
on the other. But the Royal Commicsion has gone on to remark that the
informal system has developed because the orgarisations on both sides of
industry are not strong. The Commission has asserted: "Central trade
union organisation is weak, and employers' asscciations are weaker". In
Britain, the Commission remarks, the informal system is "often at odds

with the formal system", The recommendation of the Royal Commission is
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for greater emphasis on factory and workshop bargaining if "greater order
into factory and workshop relations is to be accomplished,"

The Royal Commission refers to difficulties experienced by trade
unions in securing recognition and mentions instances of hostile attitude
of some employers towards trade unions. The British TUC General Council
submitted to its 1967 Congress the result of a survey which confirmed that
such practices were still prevalert in Britain and that a number of
employers were trying to hinder the exercise of freedom of association by
workers and refusing to deal with them.

| In Sweden negotiations cccur at three levels: 1) Central -
between the top confederations (LO and SAF), which negotiate general or
framework agreements for acceptance at other levels; 2) idational -
between national unions and employers' associations, each of which
represents the majority of an industry group; and 3) Local - between
unions and single employers or small groups of employers in an area,

In contrast to Britain, most Swedish unions are industrial in
character, so that usually only one union negotiates with the employers'
association in an industry, Mutuel confidence and maturity in relations
between LO and SAF has been established which has extended the functions of
the two federations into new areas, This is indicated by the adoption by
Lo and SAF of a basic agreement in 1938 to protect workers against unfair
discharge and third parties against injury in disputes, establishing a
bipartisan Labour Market Board to hear cases and make recommendations in
those matters., The other examples are 1942 LO-SAF agreement on workers'
safety which led to the establishment of a Joint Committee for Workers'

Protection; in 1944 an agreement for the promotion of occupational training



- 30 - .

in a bipartisan Vocational and Guidance Council, an agreement concerning
Works councilé in 1946 promoting the setting up of some 3,500 local joint
production committees, in 1948 agreement concerning time and motion
studies, and in 1951 an agreement providing for Joint Labour Markect Council
for Yomen's Questions. These top agreements are supposed to be of a
"framework" character which means that the affiliated national unions and
employers' associations must negotiate acceptance of each agreement before
it applies in that industry, Such acceptance has resulted in the cover-
age of the bulk of the workers in LO unions.

It would appear that there are various differences between collect-
ive bargaining in Sweden and in Britain, although superficially national
bargaining seems to be the dominant factor in both countries., While in
Sweden negotiations are time consuming and involve usually considerable
amowt of State mediation, in Britain the negotiations take relatively
short time without any State mediation, The national unions exercise
more supervision and control in local bargaining in Sweden than in kngland,
Further, rank and file members participate at various stages in national
bargaining in Sweden whereas the national bargainers in Britain are full-
time officials and such top bargaining is rathér remote from the rank
and file,

The other category of countrie; consists of those where recog-
nition of trade unions is secured through legal intervention., Countries
like Russia, Australia, the United States of Amecrica and France and many
others could be put in this category. Patterns of recognition and these
of collective bargaining in this category of countries are indeed much
more varied, This category of countries could further be divided into

four main sub-categories,
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There are countries like Russia and the East European countries
with communist rule where monopoly of organisation is granted to only one
national centre promoted and closely allied with the only political party
permitted to exist, namely, the Communist Party. Such pattern is followed
sometimes by even some non-communist countries as well, such as Ghana under
the presidentship of Dr, Nkrumah. In these countries since only one
national organisation has the monopoly of organising the workers, the
possibility of rival organisations in a particular plant or industry
contending for recognition can be ruled out, The organisation promoted
by and affiliated to the only national centre permitted to exist would
automatically aclieve the status of a recognised trade union, Such a
pattern can hardly offer any attraction for countries believing in
democracy and democratic institutiors,

In countries like Australia trade unions, in order to be able to
secure the right of representation in arbitration court proceedings and
become party to awards,are required to register with industrial tribunals,
Since there are industrial tribunals both at the state level as well as
federal level, it is possible for the trade unions to register at any one
or both levels, Trade unions whicl register with tribunals are also
protected from the discriminatory acts of the employers and are accorded
some sort of recognition, Registration of a union by a tribunal almost
amounts to its recognition as it involves determination by the tribunal
of the jurisdiction of a union over the various ca.egories of workers.
Articles 132 and 142 of the Conciliation and Arbitration Act 1904-56,

quoted below, are relevant in this connection:
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"132, (1) any of the following associations of persons may, on
compliance with the prescribed conditions, be registered in
the manner prescribed as an organisation:

(2) anysassociation of employers in or in connection with
any industry, who have in the aggregate, or any employer,
who has, throughout the six months next preceding the appli-
cation for registration, cmploycd on an average taken per
month not less than 100 employees in that industry:

Provided that an association of employers may be registered
as an organisation notwithstanding that it contains, in addition
to employers in or in connection with the industry, other persons,
whether employers in the industry or not, who are officers of the
association and have been admitted as members of the association;

(b) any association of not less than 100 employees in or in
cohnecticon with any industry, together with other persons,
whether employees in the industry or not, who are officers of
the association and havc been admitted as members of the
association; and

(c) any association of rot less than 100 employees engaged in
an industrial pursuit or pursuits, together with other persons,
whether employees engaged in an industrial pursuit or pursuits
or not, who are officers of the association and have been
admitted as members of the association,

(2) The conditions to be complied with by associations applying

for registration ana by organisations shall be as prescribed,

(3) Upon registration, the association shall become and be an

i¥ 3



"142, The registrar shall, unless in all the circumstances he
thinks it undesirable so to do, refuse to register any association
as ;n organisation if an organisation, to which the members of the
association might conveniently belong, has already been registered,"

Inan interesting judgement, namcly lMelbourne and Metropolitan
Tramway Board versus Municipal Officers' association (1944) 68 Common-
wealth Law Reports 628, the High Court had decided that an Association
could be registefed even though it describes the industry of its members
"as the Local government Municipal and Statutory Corporations industry".
Only bar to registration is the existence of an already registered union
in the field in the same industry or trade area, The statutues provide
that the industrial registrar must refuse registration when there is
already a registered union to which workers can conveniently belong unless
he sees reasons to the contrary, It is noticed, however, that it is
comparatively rare that an application for registration of a second union
has been refused, The application of assotiations of workers whose functions
were of the supervisory type, even though very faintly so, have nearly
always been granted, even though such workers could have belonged to a
general union of workers in that particular field,

The existence of ill-feeling between members of an estdlished union
and certain members of breakaway group{(because the latter failed to parti-
cipate in the strike) has been considered a ground for granting of per-
mission for the registration of a separate union (.ustralian Railways

Union versus National Union of Railwaymen) (1933) 32 Commonwealth COMMU

a R, 433 and 445 to 51.
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another cctegory of countries in this group consists of the
United States, Cancda, Japan and the Philippines where the law provides
for the selection of a single "bargaining agent" or a rc¢presentative or

recognised trade union for a particular bargaining unit, The United

States was the first country whero such a system was established mainly

under the inspiration of the "Wew eal" policy of President Roosevelt in -
1930s. The success of svch a svsiem in the United States later persuaded

neighbours like Cannda and countr.cs like the Philippines and Japan where

the United States I.+d for a certein period its political influence, to

édopt a similar systom, of conrse with necessary modifications,

Sectior G(2) of the Taft-llartley ..ct reproducing the relevant
provision of tle i“¢ner act states that the representatives designated for
collcetive o gaining pusposes by ' e majority of the workers in an appro-
priate bargaini.g "it must be regarded as the exclusive representatives
of a1l the work..5 .- that wnit in matters relating to the negotiation of
wages, hours of worn and other conditions of employmert, The appropriate
bargnining unit nar e conposed of 2il euployees in an industrial unit or
(as according to Jrcogvent doterminations in the United States particularly
in the printing iri.siiy, consizuct on industry and others) of certain groups
of employees, Jhuse: ;vtarm*rations Lave frequently set separate groups of
craft employees, mainten.ice workers, professional employees, white-collar
employees or truck drivers as an appropviate unit for collective bargaining,

The nct provides for the eséablishment of a National Labour
Relations Booid which has been given the power to decide on questions

relating to thc rppropriate bargaining unit as well as to ascertain and to

certify the chcice of employees with regard to designation of a trade union



as their bargaining agent, The determination of sole representative or
bargaining agent is of utmost importance in view of the wide powers
wielded by the organisation so designated, Tﬁe majority union has the
right to negotiate collective agreements on behalf of the workers. The
general procedure in the United States of america is somewhat as follows:
- union which has succeeded in organising a considerable proportion of
employees in a plant tries to secure authorisation cards from more than 50
per cent of the employees in a unit for approaching the employers to
recognise it for collective bargaining, If the employer accepts the claim
of the union to represent the majority of the employees in the unit he
will ﬁegotiate an(agreement with the union covering all the employees, It
is, however, open for an individual employee who is opposed to the union
to file a complaint to the Natiomal Labour Relations Board and assert that
the union did not really represent the majority, If after the investiga-
tion the Board comes to the conclusion that the charge is valid it will
find the employer guilty of an unfair labour practice and order him to
cease recognising the union,

The employer, however, does not easily agree to recognise the
union simply on the union's presentation of authorization cards, There
are two grounds on which the employer may refuse recognition - first the
employer may. doubt the union's majority status, or he may dispute the unit
which the union seels to represent as an appropriate one, If the union
feels that employer's refusal is not based on good faith it may file
charges with the National Labour Relations Board and appeal to it to order
the employer to recognise and bargain with the union., It is, however,

extremely difficult to prove the charge that refusal was not based on good
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faith, The usual thing for the union therefore.is to file a petition for
election with the WLRB, For this the union must produce representation
cards signed by a minimum of 30 per cent of the employees in the desired
unit, The Board will then conduct a hearing and will decide as to which
should be the appropriate unit for collective bargaining and which employees
should be included in it, It is mentioncd that if the union seeks tc repre-
sent the units composed of the entire plant the Board will generally accept
the union, but if the union seeks to represent a section of employces
performing a certain job in the plant, the Board will rarely accept such

a union as appropriate bargaining agent,

The Board will then order an election for the certification of a
bargaining agent for the union, If the union wins the election the Board
will certify the winning union as the bargaining representative and order
‘the employer to enter into bargaining negotiations with it, The employer
is enjoined not to coerce the employees from voting the union or to commit
any unfair practice which could be a ground for setting aside the election,
If it is proved that the employer indulged in unfair practice in on elec-
tion, even though the union may lose it, the Board could order the recog-
nition of such a union,

It has been pointed out that though in many cescs the employer and
the union do agree on recognition without going through the above formali-
ties such voluntary recognition deprives hoth the parties of a number of
benefits conferred by the ..ct, such as employer's obligation to negotiate
with certified union for at least one year; the guarantee that in the
absence of a collective agreemcnt the Board will reject any new application

for election during the year in which certification has been granted;
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protection against a strike by any union demanding recognition by the
employer (which could constitute an unfair labour practice). It has also
been pointed out that the system of recognising a union direct without
going through the official election procedure sometimes gives rise to abuse,

«n illegal practice reported in a number of New YOfk industries
sometimes back was that of forming "paper" organisations called "fly-by-
night" unions to negotiate collective agreements with the owners of small
businesses some of which mainly employed Puerto Rican Labour, These
contracts, it is mentioned, fixed wages and conditions of employment to suit
the employer and arranged for automatic deduction of union dues without
first obtaining the workers' permission as required by law,

Heavy turnover in some trades like Building has also created some
difficulties in application of the provisions of the Taft-Hartley .ct since
it usually involved quite a lengthy procedure, hccording to the Landrum-
Griffin ..¢ct recognised unions in the building industry do not need to
continue to establish the fact that they represent a majority, as employ-
ment fluctates from week to week.

The procedure for election usually involves agreement between the
employer and the union on a number of basic points, In over 70 per cent of
cases such agreement is easily possible, It was, however, pointed out to
an ILO Mission that "legal quibbling and trickery can make this a long-
drawn-out process, thereby delaying the certification of the union as the
exclusive representative"”. The ILO Mission to the United States notes
that "experts on this type of litigation explained how the organisation of

the workers in a plant could be impeded for a period of several years" by

such legal quibbling, The ILO Mission has further pointed out that a very
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important change introduced by the Taft-Hartley ..ct was that it denied
strikers the riéht to vote when they were not entitled to reinstatement
i.e. workers engaged in economic strikes whose jobs had been permanently
filled, as well as workers involved in a strike during a period of 60

days before the expiry of a collective agreement. It was left to the Board
to decide in which cases a worker's job could be held to have been perma~
nently filled, Under the lagner ..ci the Board allowed workers to vote
while they were or strike as well as those who were replacing them. But
the Taft-Hartley ..ct changed the situation, This was heavily criticised
by trade uniuns because the clection results could be quite seriously
affected, The Landrum-Griffin ..ct seems to have accepted these criticisms
and tried to remedy by giving the right to vote to workers engaged in an

"under such regula-

economic strike who are not entitled to reinstatement
tions as the Board shall find are consistent with the purposes and
provisions of this act in any election conducted within 12 months after
the commencement of the strike",

In France a remarkable system of recognition of trade unions and
collective bargaining was adopted during the period of the Popular Front
Government in 1936, This legislation was enacted at a time, when accord-
ing to a celebrated authority, "trade unions were relatively weak in
numbers, unstable and divided by philoscphical, religious and other
considerations.” This legislation provides for the conclusion of collect-

ive agreements by "joint commissions” consisting of spokesmen of the "most

representative"” organisations of employers and employees.

Elaboration of this concept of "most representative" organisa-

tions, particularly on the trade union side has bgen extremely interesting,
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The trade union movement in France at that time was split into a number
of rival organisations, There was the powerful CGT and a much weaker
catholic union of the CFIS in addition to a number of unaffiliated
orgaﬁisatians called "autonomous" unions,
« circular of the Minister of Labour addressed to the staff of
the Labour Ministry, particularly Labour Inspectors who had a share in
the determination of the "most representative"” organisation in the collect-
ive bargaining areas smaller.than the entire nation, enumerated a series
of factors to be considered. It was emphasised in the circular that the
size of the membership was not alone decisive, The circular then went on
to lay down a number of factors to be taken into consideration, such as
the age of the organisation, its share in past negotiations, the amount of
its dues and the regularity of their payment, the character of the statutes
and the conditions of affiliation (i.e. whether the workers had joined
freely or under the pressure of their employers). The circular indicated
that more than one organisation might be described as most representative.
Designation of a union as 'most representative/ had reference to
the territorial framework of the negotiations, It was not necessarily the
same union which was designated to take part in the negotiations of a
national or a regional or a local (or possibly a plant) agreement, Similar
distinction was made for negotiations dealing with particular categoriecs
of workers, For negotiations of national agreements the designation was
made by the Minister of Labour. For negotiations in small regional units
the Labour Inspectors were authorised to designate the "most representative”
organisations, nn appeal was provided against the above designations to

the higher arbitration court, and after its suspension, by a decree of

‘



November 1939 to a High Court, specially dealing with the legality of
administrative actions, ..lthough important changes have taken place in the
legislation on collective bargaining since then, the above concept of
'most representative' organisations seems to heve survived in France,

a circular of the Minister of Labour of lay 28, 1945 repeated
essentially the same articles as those mentioned in the circular of 1936,
But it is said to have gone beyond it in three respects, It added as
another factor to be considered "patriotic attitude" of the organisation
during the war and ‘the occupation; it emphasized the ned for particularly
critical examination of the organisations restricted to one establishment;
and finally it designated some organisations as fulfilling the requirements
of this circular. s some difficulties had arisen in the designation of
'most representative' organisation according to the above circulars, the
Prime Minister and the llinister of Labour on March 13, 1947 stated new
principles stressing the meﬁbership of the organisation, uccording to the
" above statement, all eligible ofganisations could be considered as 'most
representative' -provided they enrelled 10 per cent of the total unicn
membership in the branch of industry and 25 per cent in one of the occu-
pational group to be considered, For the discussion of special parts of

agreement, those organisations might also be admitted which had 33 per

cent of the union membership in the particular occupational group. If
no organisation fulfilled the above requirements the one with the highest
proportion in the entire industry and the organisation with the highest
proportion in the particular professional category would be selected, .ll
other organisations however were given the right to address written

communications to the President of the Joint Commission and be informed
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The principle of multi-union representation in collective bargain-
ing,.according to an authority, has led imvitably to two chains of conse-
quences: "It has greatly increased difficultics in arriving at agreements
and an eternal struggle for change in the methods of selection of the most
representative union; wunion rivalry at the conference table expressed
itself in a process of competitive demands, Every union endeavoured to
demonstrate that its competitor was "giving in” too readily to the employer
and the union representatives were reluctant to accept reasonable compro-
mises out of fear of their rivals, To demonstrate that no better result
could be obtained, the union "tolerated" strikes with or without official
approval - sometimes with the result that even the previously obtained
concessions were lost,"

"Struggle for admission to the 'charmed circle' of 'most
representative union' was esscntially waged with political weapons, since

it was the Minister who decided in the last resort,"

The ebove review would show that in the case of the first three
categories the emphasis is on elinination of multiplicity of trade unions
and recognition of one organisation as the sole bargaining representative
for a particular unit, The review would also show the considerable
complexities of the problems of arriving at any conclusion, The fourth
pattern symbolised by France, which is 2lso prevalent in a number of Benelux
ceuntries, attempts to recoghise more than one organisation as'the most
representative and brings them together in a joint commission for the
purpose of collective bargaining. The diff?culties which arise in actual

collective bargaining if a. number of rival organisations are allowed to
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represent workers together in a commission have already been mentioned,
ifone of the above systems of legal intervention for recognition of trade
unions may appear to be entirely satisfactory. On the other hand, there

is thinking even in countries which have been symbols of voluntarism in
matters of industrial relations, like Zngland, thot some sort of Ctate
intervention may prove useful. The Royal Commission on Trade Unicns and
Employers' .ssociations (United Kingdom), 1965-68 considered this question
of recognition at some length. ..mong the various suggestions it considered
was one that of lir, ~llan Flanders who proposed that an independent tribunal
be established to which recognition disputes might be referred by the
Ministry of Labour. Mr, Flanders' arguments were as follows:

"that is nceded, if the institution of collective bargaining is to
be given more practical support, is a permanent public authority empowercd
to hear recognition disputes and to make recommendations for their settle-
ment. ..1though one does not wish at tnis time to multiply the separate
pieces of machinery for public intervention in industrial relations, I
would favour the creation of a speciz2l tribunal for this purpose rather
than extending the powers of the existing Industrial lourt., One important
reason is that a body dealing with disputcs of this character would not be
acting as an arbitrator but more like a permanent Court of Inquiry. It
could not possibly rely, for example, only on the parties' submissions for
evidence, It wouid probably have to employ its own investigatiné officers
to discover Televant facts, such as the degree of support for the union
and whether other unions were involved. It would certainly be empowered
to arrange a secret ballot, if this was thought to be desirable, although

equally i% should not be compelled to do so, Contrary to the usual

L



practice in arbitration, it would also be necessary for such a Tribunal to
give reasons for its decisions and ensure that they were reasonably consis~
tent with each other, It would in fact have gradually to evolve a set of
working principles.”

The Royal Commission has accepted dMr, Flanders' proposal in
essentials and recommended that problems of trade union recognition should
be dealt with by an Industrial Relations Commission which may prove a power-
ful instrument for encouraging the extension of collective bargaining, The
above proposal is somewhat vague with regard to the sanctions behind the
conclusions of the Industrial Relations Commission in respect of recognition,
Yet, however, such a proposal has the great advantage of being not too
rigid,

The above proposal may be of some interest to India as such an
Industrial Relaticns Commission could indeed feel free to select and apply
any of the methods mentioned above tc a specific case taking intc consider-
ation the pecularities of the industrial relation situation in a particular

geographical or industrial unit,
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Chapter IV

SETTLEMENT OF INDUSTRIAL DISPUTES

Legislative practices with regard to settlement of industrial
disputes seem to differeas widely, if not more, as those relating to
recognition of trade unions, On. the one extreme are countries where a
system of compulsory conciliation and arbitration prevails which obliges
the parties unable to reach agreement through negotiations between them-
selves to submit their dispute for the final adjudication by a third party
-- an arbitrator or a tribunal, On the other extreme there are countries
which would leave the parties practically free to settle their differences
through negotiations, and in case negotiations fail, through a trial of
strength, However, even in the case of such countries some forums for
voluntary mediation, conciliation or arbitration are often available to
the parties which they could use if they so wished.

In between, there is a variety of legislative practices, the
variable factor often being the degree of state intervention in industrial
disputes usually manifested in the degree of restriction on the right of
direct action of the parties, This is done, it is maintained,mainly to
protect the interest of the community involved in every industrial dispute
as distinct from that of workers or employers,

Variations in legisiative practices are also based on the nature
of the industry or service., Usually, certain industries or services are
considered to be such that any disturbance in their normal functioning
causes either great inconvenience and hardship to the community or grave
damage to the economy of the country, In the case of such industries or

services, even countries ordinarily refraining from any state intervention

in industrial disputes, have found it necessary and desirable to adopt
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certain special procedures to keep to the minimum any disruptions due to
resort to direct action by the parties., Also the civil services or the
services in the police or the army have been placed on a different footing
as far as the right to strike action is concerned.

The following discussion offers a glimpse into the various
systems at work and the responses they have evoked in working class
organisations,

Systems based on Compulsory Arbitration

The most striking cxample is the Australian system which has
prevailed ever since the first enactment for labour was put on the statute
book over 60 years ago, It must be said at the very outset that the use
of the phrase 'compulsory arbitration' to describe the arrangements for
settlement of industrial disputes in Australia should not be misunderstood
to imply a total absence of collective bargaining, In fact, considerable
collective bargaining takes place, but, as some experts have put it,

"under the shadow of the compulsory arbitration machinery".; The decisive
significance however belongs to compulsory arbitration,

The most basic and notable feature of compulsory arbitration in
Australia is the nature of awards which is somewhat different from what
the normal definition implies, The arbitration awards generally fix the
minimum standards in the different respects, . Extra-award-payments are
quite common and better conditions of employment and wages have bheen looked
upon with favour and sometimes even encouraged by industrial tribunals
in cases where financial conditions of the industry or individual establish-
ments could afford higher payments without detriment to the interests of

the economy,
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Hearly all the awards sre expressed in terms of minimum empioyer
obligations, But as one authority has expressed it "in the absence of a
specific no-strike clause in the award, exertion of employers' concerted
pressure through strikes meets with no implied prohibitions"., The same
authority further remarks that "the view that compulsory arbitration of the
Australian variety inherently involves the legal prohibition on the strike
weapon lacks substance", . The fact that the awards only express
employers' minimum obligations implies that labour unions are free to
bargain for greater measure of rights than is expressed in the awards, It
is stated that the incidence of what are called over-award payments is very
high in non-governmental employment,

The impression that compulsory arbitration would automatically
ansure greater industrial peace does not appear to have been borne out by
its operation in Australia, From a comparative statement on strikes by a
wellknown authority, it has been pointed out tht mandays lost per worker
through strikes are much higher in Australia thca, say, in Japan, Nether-
lands, Norway or the United Kingdom

As has already been stated earlier, there is not much evidence
to support the view that there is eny inherent legal prohibition of strikes
implied by the very existence of the g stem of compulsory arbitration. The
original anti-strike provisions in the Federal leqislation were repealed
in 1930, Since then the tendency has been for the Federal awards to include
a clause imposing restrictions on strikes. In the event of such an anti-
strike -provision in the award, any strike becomes a breach of the award

itself, justifying invocation of the peanlty clauses in section 109 and 111

of the Act., The Arbitration Commission is not obliged to put in the award



an anti-strike clause, However, even if such. a clause is not put in the
original award, it is open for the employer to requést its insertion at a
later date,

However, in a number of ~ustralian states there are statutory
provisions, almost from the beginning of the introduction of the compulsory
arbitration system, prohibiting strikes. There are wide differences with
regard to the nature of provisions in the different states. Some states
would prohibit strikes and lockouts altogether, whereas in the case of
others, strikes or lockouts are illegal if carried out contrary to the
procedure laid down by the industrial relations machinery, In Jueensland,
for example, all strikes and lockouts are illegal unless approved by a
secret ballot conducted by the Registrar of Industrial Court, The New
South Wales legislation specifies that certain types of strikes and "no
other” are illegal. Strike by employees of the Government or by employees
in any industry covered by an award of the tribunal are illegal in the
state, There is, however, a procedure that an award that has been imposed
for 12 months could be rendered ineperctive by a secret ballot conducted
by the union according to thé procedure laid down by the legislation, In
the State of Victoria there is no direct prohibition of strikes or any
form of direct action, However, the Minister is empcwered to suspend the
operation of a wage board determination for upto 12 months if satisfied
that an organised strike is about to take place,

Federal tribunals and tribunals of some states ha;e power to order
a union to have a secret ballot on any matter related to the dispute, Usually
the state awards do not impose any restriction on strike activity, presum-
ably because of the statutory provisions obtaining in most of the states

restricting direct action,
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The tendency reéently has been to apply the penal provisions,
namely section 109 and 111, more severely which is reflected by the
increasing quantum of the fines imposed. .It may be noted that while the
fines imposed for the whole of the 12 years ending in 1961 were£i 13,800,

in 1962 alone they were £5 9,150, in 1963 £, 12,500 and in 1964 £. 29,500,

It is remarked that penalties are more in the case of essential
industries and services affected by a strike or a strike in defiance of an
award, particularly when this offence occurs repeatedly, or when a. small
number of strikers throw a large number of workers out of employment,

There are a few other methods employed by tribunals to restrain a
union from direct action, One of them is to withdraw certain advantages
provided in an award, in case the union goes on strike, Sometimes the
tribunals may refuse to continue proceedings while a strike oxr lockout is
in opefation with a view to putting pressure on the parties to abandon such
direct actions,. It is intended that through such an action the union may
be persuaded to think that a rapid hearing of its claims would be only
possible if it gave up strike. However, it is pointed out that many
factors determine whether the tribunal would use such a method, For it is
unlikely that such a methcd would be used in a dispute in which public
interest is greatly involved, In such a case the tribunal may be more
interested in settling the case at the earliest without making an effort
to induce the strikers to go back to work.

The other method used by some tribunals to put pressure on the
union to give‘up strike action is to threaten to deregister the union in

case of a direct action, It is argued that sinee the registration is
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provided by the industrial tribuna], the fact that a union applied for
such a registration should implf that it accepted the system of arbitration,
and the union's action in resorting to strike may be comsidered to be refu-
tation of its previous acceptance, Hence, it is argued that the union
exposes itself to the action of deregistration by the tribunal, It must
be admitted that deregistration does hurt the union as the union loses its
position and power vis-a-vis the industrial relations machinery and leaves
the field open for the registration of a new and perhaps hostilc union,
However, the court's powers are exercizable only over registered unions and
in case the union is deregistered the industrial tribunal also loses its
hold over the union, In case the union chooses to stay outside the system
even the pearlties envisaged in article 109 and 111 would not appear to be
applicable to the union,
awnother feature of the compulsory arbitration system prevailing
in australia, which has invited much criticism, is its legalism, .. conti-
nuous tension has existed in the ..ustralian system inasmuch as some prefer
speedy and simple procedures administered by "practical men" while others
would like the rigours of law to have full sway over industrial rclations,
The difficulty has been of assigning defined sphercs for the conciliation
of disputes and their compulsory arbitration, However, in recent years a
pattern has emerged which, it is claimed, offers somc prospects of recon-
ciling the different viewpoints by providing both courts, where legal o
procedures are rigidly followed and tribunals which are generally manned
with arbitrators having practical experience, The concept was adopted by
the Federal machinery in 1956 as a result of High Court's decision in the
Boilermakers' case which ruled in substance that the Federal parliament

could not invest in the one boday both arbitral and judicial powers, us
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a result of this decision, the long established Commonwealth Court of
Conciliation and .rbitration, which had carried out both functions, was
superseded by two separate bodies - the Commonwealth Conciliation and
«rbitration Commission (referred to as the 'Commission') concerned with
arbitral matters and the Commonwealth Industrial Court concerned with the
judicial function of interpretation and enforcemcnt as well as-the function
of administering tie laws under which trade unions and employers' associa-
tions, registered .under the .rbitration .ct, operate, The Commission is
composed of members with the status of judges and lay commissioners. The
Industrial Court cunsists entirely of judges,

Systems haszd on Free Collective Bargaining

Tie United Kingdom is the moet typical of countries which have
opted for collectiive bargaining as the basis of industrial relations, In
the United Kingdom the autonomous machinery, voluntarily set up by becth
sides of the inductry, is given the fullest opportunity for its working
and leg2l iinterveniion is kept to the very minimum,

The present low in the United Kingdom is contained in three
enactments - the Conciliation nct of 1896, the Industrial Courts nct of
1919 and the Terms and Conditions of Employment isct of 1959, The above
enactments provide machinery for the settlement of disputes by Conciliation
Gfficers, arbitrators and arbitration tribunals of various kinds, and by
commissions or Courts of Inquiry. One of the fundamental features of the
industrial relations machinery in the U.K, is said to be that "autonomous
machinery has priority over satutory machinery". This means in other words
that the statutory machinery for conciliation, mediation or arbitration will

not be invoked unless all the processes set up by the parties themselves



have been exhausted.

The Industrial Courts »ct of 1919 has expressly provided that the
Minister of Labour must not refer a dispute to the Industrial Court either
for settlement or for advice if there is still a prospect of settlement by
autonomous agencies, even though both the partics may have consented to a
reference to the Industrial Court. If the dispute has been decided through
such autonomous machinery it is a "final settlement of that dispute", and
the Industrial Disputes Tribunal cannot in any case be used as a court of
appeal against an autonomous settlement, ~ celebrated authority on indust-
rial relations has commented that statutory machinery for settlemeat of
disputes in U.K. is always subsidiary, always only a 'second best', and
intended to do no more than fill the gaps left by autonomous negotiations
and arbitration machinery. He goes on to comment: "Thus a collective
agreement or autonomous arbitration award which produces no 'legal' effect
and which, in the eye of the law, is a bare 'nothing' is a bar to the
activities of statutory bodies and to the exercise of legal compulsion,
This illustrates the extent to which all purely legal analysis in this
field is apt to be academic, and how little the absence of legal sanctions
matters in fact,"

The act of 1896 is the basis for the conciliation service provided
by the Industrial Relations Department of the Ministry of Labour., The duty
of the Headquarters staff and of the conciliation officers in the regions,
as laid down in the law, is "to be fully and continucusly informed as to
the state of relations between employers and work people throughout industry
and to keep in close touch with all developments likely to affect these

relations, to prevent and settle trade disputes, and also to assist "in
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the formation and maintenance of joint voluntary machinery in industry.

It is estimated that in recent years some 200 to 300 disputes each
year have been settled by direct participation of industrial relations
officers, Under both Conciliation ~nct of 1896 and the Industrial Courts
act of 1919 provision is made only for voluntary arbitration on trade
disputes i,e, arbitration by consent of both thre partics, There is no
means under these acts for compelling an unwilling party to go to arbitra-
tion, Further, the arbitration awards under these two acts are not legally
binding on the parties concerned, However, it has been noticed that since
the reference to arbitration is based on the joint desire of both the
parties, no question with regard to enforcement of such awards has really
arisen, It is reported that during the first 20 years of its existence the
Court rendered 1,755 awards, all but four of which were observed by the
parties,

While provision for srbitration is made in both the enactments,
that of 1896 as well as that of 1919, the latter enactment, namely, the
Industrial Court ..ct of 1919 is based on the recommendations of the Fourth
Whitley Report and is designed to remove the difficulty in the 1896 enact-
ment which had failed to establish a standing full-time arbitration tribunal
to which disputes could be referred. The Industrial Court set up by the
Industrial Court nct of 1919 is not, in the legal sense, a 'court' deciding
legal disputes, but a permanent arbitration board with a full-time president
and a numbe of chairmen, as well as employer and employee representatives,
some of whom give full-time service:,

The Industrial Court is independent, which means that the

Minister can only refer cases to it, He cannot instruct it how to handle



them, let alone how to decide them., He is prevented cven from giving any
general directives on policy.

Compulsory arbitration is alien to the spirit of industrial
relations in Britain, Both cmployers and unions in the country have been
traditionally opposed to compulsory arbitration, However, during the
period of the First and Second llorld tlars, both employers and unions
consented temporarily to have a measure of compulsory arbitration, During
the First World Yar under the Munitions of War ..ct, 1915 strikes and lock-
outs were prohibited throughout a wide range of industries and occupations,
and disputes about terms and conditions of emplcyment which occurred in
that range could be reported and referred to arbitration at the instance of
either party to a dispute., The awards resulting from this form of arbitra-
tion were made legally binding upon the parties, During the Second World
War an Order was made under Defence Regulations called the Conditions of
Employment ond Hational aArbitration Crder, 1940 (Statutory Rules and Orders,
1940, No. 1305). The main purposes of the Order were to prevent work being
interrupted by trade disputes and to supplement existing machinery for the
settlement of differences by providing an ultimate resort to arbiiration at
the instance of one party to a dispute, even without the consent of the
other party,

Part I of the Order provided for the settlement of disputes by
negotiation and, if necessary, by arbitration and established the National
nxbitration Tribunal which consisted, in each,single case, of five members,
three being independent members, including the chairman, with one each
representing employers and workers, .wards made by such & tribunal became

an implied term of the contract between the employers and workers and could

¥
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be enforced by law, Part II of the Grder prohibited strikes and lockouts
unless the difference had been reported to the Minister but had not been
referred to arbitration by the Minister within two-one days from the date
of report,

after 1945, when the lar ended, the Minister of Labour consulted
the National Joint advisory Council about the future of the Order No,1305
and with the agreement of the Council it was continued on the understanding
that it would be reviewed at any time on the request of any side in the
Council, Dyring 1950-51 it became clear that the provisions of the Order
which prohibited strikes and lockouts no longer commanded general assent,
nfter a series of discussions in the National Joint sdvisory Council the
Minister revoked the Order ilo, 1305 and replaced it with the Industrial
Disputes Order, 1951 (Statutory Instruments 1951, No, 1376). The New Order
provided for ceapulsory arbitration on lines similar to those of Order
1305, It followed the principle of supporting and encouraging the joint
machinery of negotiation to the fullest possible extent; in case that
machinery did not prove sufficient or effective, to provide a ready means
for the peaceful settlement of disputes,

There were number of significant differences between the Order No,
1305 and the new Order No, 1376, the most important being that the new order
did not contain any prohibition of strikes and lockouts, If the Minister
considered that drastic action, such as a strike or lockout is peing taken
by either party in connection with a trade dispute, he might delay the
reference of t.~t dispute to the Tribunal. In case he had already referred
the dispute to the Tribunal he might notify the Tribunal that such action

was taking place and in that even all proceedings before the Tribunal were



stopped until the Minister cancelled the notification, Since under the
dew Order disputes could now take place without any obligation to report
them to the Minister before strike or lcckout nction was resorted to, the
term 'compulsory arbitration' took on a somewhat differcnt meaning, What
remained of the original conception was the right of either party to take

a dispute to the Minister for reference to the Tribunal without the consent
of the other party, and any award that the Tribunal might give was to be
legally binding upon both parties.

Some of the other differences were: 1) the new Order excluded
certain types of disputes which were entertainable under the old Order from
the jurisdittion of the Industrial Disputes Tribuvnal and confined it to
terms of employment or conditions of work; (2) There was also a provision
that a dispute which had been the subject of a decision by joint machinery
for settlement of disputes, or of an award under the Conciliation ..ct,1896

or the Industrial Courts «ct of 1919, could not be dealt with under the
Order, The purpose of this provision was to uphold the authority ¢f the
voluntary machinery; (3) The general ohligation imposed by Order 1305 upon
employers to observe the recognised terms and conditions of emnloyment, or
terms and condy.sons not less favourable, was not continued in the new
Order, but provision was made for the reporting of 'issues' concerning the
observance of such terms and conditions by an individual employer,

’ The new Order imposed a limit on the right to make representation

under the Order emphasizing that such o right be available mainly to trade
unions or employers' organisations which "habitually take part” in the

settlement of terms and conditions of employment in the industry, or a

section of the industry or undertaking concerned; ox which, in the absence
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of negotiation machinery represented a substantial proportion of the workers

concerned in the relevant industry or section of industry., This restriction
was designed to protect established voluntary machinery by preventing break-
away unions and other unorgenised bodies from making use of the statutory
machinery,

The new cnactment called the Terms and Conditions of Employment
act, 1959 embodies in one of its section a continuation of a residual and
ancillary feature of the compulsory arbitration system.,Now called the
"claims" procedure, this is the only statutory provision for compulsory
arbitration in Britain at present,

The central purpose of this section of the 1959 ~ct is to give
representgtive organisations of employers or workers the statutory right
to .invoke, through the Minister of Labour, the adjudication of the
Industrial Court in cases where it appears to them that an employer is not
observing the terms or conditions of employment which have been established
for the industry in which he is engaged, that is to say, the "recognised
terms or conditions", The Industrial Court has been given the function of
adjudicating on such claims and the Industrial Disputes Tribumal has dis-
appeared,

aside from Conciliation and .rbitration a third feature of the
British system is the 'Court of Enquiry'. Both under the Conciliation act
of 1896 and under the Industrial Courts nct of 1919, the Labour Minister
hes the authority to enquire into the causes and circumstances of any trade
dispute whether reported to him or not, and to appoint a Court of Inquiry

y

to enquire into the matter and report to him, The Courts of Inquiry have

no direct relationship with conciliation or arbitration, and the decision
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to appoint a Court of Inquiry rests solely with the Minister. The consent
of the parties ‘to the appointment of a Court of Inquiry is not requir?d.

Courts of Inquiry are primarily a means of informing Parliament
and the public of the facts underlying causes of a dispute. . Court of
Inquiry is appointed only as a last resort when no agreed settlement of a
dispute seems possible, and when an unbiased and independent examination
of the facts is considered to be in the public interest., The power ti
appoint a Court of Inquiry is used only sparingly and is reserved ordinarily
for matters of major importance affecting the public interest.

&4 Court of Inquiry usually consists of one or more persons
selected and appointed by the Minister, The Chairman is always an indepen-
dent person, but the other members of the Court may be persons representing
in equal numbers employers and workers outside the industry concerned, The
aCt requires that any report of a Court of Inquiry shall be laid, as soon
as possible, before both Houses of Parliament and published for the general
information of the public,

In cases where the public interest is not so wide and general as
to call for a court of inquiry, however, the Minister can also appoint a
small committee or even a person galled a 'committee of investigation{ for
enquiring into the matters of dispute. The procedure of such committees is
less formal, and its report is not laid before Parliament, However, just
as in the case of a court of inquiry the repcrt made by such a committee to
the Minister may lead to an agreed settlement of the dispute,

~» celebrated authority on industrial relations while comparising
the system in .ustralia and that obtaining in the United Kingdom has

remarked that the rationale of the labour relations system in the U,K,



"is not to prescribe and enforce the terms of employment but to provide
a maximum inducement to the disputing parties to reach an agreement by
voluntary negotiations", This inducement is provided by the flexibility
and uncertainity of the form and timing of the Govermment intervention,
The smerican scene presents interesting similarities to and
distinctions from the British in the matter of Industrial Relations. The
reluctance to impose governmental settlement on disputing parties is a
common factor of both, .mple facilities are provided for conciliation and
voluntary arbitration, but unlike in the U,K, there is no provision for
compulsory arbitration even under conditions of emergency. In the United
States, in the case of strikes which may imperil the national health or
safety, the act lays down a special procedure grantirg wide powers to the
President of the United States who is authorised to appoint a Board of
Inquiry, to petition for a court injunction forbidding the strike for a
specified period and to propose such measures as he may think appropriate
to Congress.

Systems in between Compul sory ..rbitration and Collective Bargaining

In addition to the two extremes of full-scale compulsory arbitra-
tion on the one side and an autoncnous machinery for settlement and free
collective bargaining on the other, there are a number of systems varying
according to the proportion in which the Ywe are combined, Tﬁere are, for
example, countries like Canada where, though the right of the parties to
bargain collectively and in the ¢ ent to veach scitlement,to go on strike
or to declare a lockout are conceded, yet an obligation is imposed on tﬁe
parties to coniliate in the presence of a state-created machinery and to

convince it that failure is in spite of good feith, State intervention in
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tne torm of compulsory conciliation is directed to Lelp them to reach an
agreement, In the event of this procedure yielding no success, however,
they are free to rosort to dirccti action. In tr: case of Japan, for
example, while there are ¢ lirli»g provisivas . <coampulsory conciliation,
mediation or arb»ication cnd the Jegislation se.ls only to help strengthen
the autonomous machinery provided sor Ly the parties, many restrictions
have been imposod irn the cace o ¢ big chunk of e-ployees employved ih
national corporations and natiora) enterpricces 21d those covered by ‘the
description of industries engaged in publie welface werk, in audition of
course to the civi® sexvants,

\

A brief veview of legirsiative provisions in the above * o
countries may ve ¢f come interert, Tre Joparesc svstem has been described
in some detail,

CAMABA-  Ta Canzda the i st lerislatiun passed in 1620 mad?
provisions for t! appointment c¢f fficers aud bourds to help in settlement
of labour dis wvte- throogh yowunt-ry concil>atisu oad for systemotic
collection of irforvmatior oa labour matters, ILa*~r on = bitter experience
with prolonged sirixe in oa> of thoy cov? fields led *o now legislation
which prohibited a strike or lockcul whilz cone_:lation cfforts were in
progress, Tuis terporary susponcion by lew of «he right to strixe or to
lockout accompanicd bv the provisior of cor .liat:z.n services was based,
according tc the ¢*rtecont of 7 Governmert sonkesrun, on the principle that
"the public_ sloudd not _uffer frem hacey or ill-o. -sidered strike or lock-
out action", It woe becn further printed out thot the authors of the above
legislation belicved that public oninion could ex2rt an influcnce "towards

achieving reasonable settlements through being informed of the issues in
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disputey of the attitude of the parties, the efforts made‘tq effect settle~-
ment and the recommendations of the board of conciliation for a fair
settlement where suéh recommendations were made",

The highlights of the Canadian legislation are: (1) compulsory
conciliation and prohibition of strikes or lockouts during the period of
the progress of conciliation; (2) prohibition of strike while a union is
being certified and while negotiations for a2 collective agrcemerts are in
progress, and (3) prohibition of strikes during the life of a collecctive
agreement, The Federal act and most of the provincial legislation provide
for compulsory arbitration of all disputes arising out of the working or
implementation of ar agreement during its term, This should be distinguish-
ed from arbitration on the terms of 'a new agreement, A trade unionist has=
described the provisions of the legislation for recognition of trade unions
and coliective bargaihing as almost amounting to "compulsory collective
bargaining". "The parties of course do not* have to reach an agreement, but
they must bargain in good faith, within a defined time, The employer cannot
simply refuse to talk to the union which represents the majority of the
employees, nor can he indefinitely. postpone the date, He must talk, and
talk quickly; and if he then says ‘no' to everything, or to a lot of things,
the conciliation machinery begins to work",

JAPAN:  The Labour Relations Adjustment Law which prescribes the
statutory procedures of conciliation, mediation and arbitration of dis-
putes, lays emphasis on the right - even the :duty - of the parties to

establish their own procedures by agreement, Section 2 of the Labour

Relations Adjustment Law provides that:



The parties concerned with labour relations shall make special

s v
3

endeavours mutually to promote proper and fair labour relations,
. .

and fix by trade agreement matters relating to the establishment

as well as management of regular agencies to adjust differences

constantly, and in the event that labour disputes occur to

endeavour to settle them autonomously in all sincerity,

Section 4 of the Law further reinforces Section 2, The same
spirit is reflected in the concluding sections, namely, Sections 16, 28,
and 35 of the Law, dealing respectively with conciliation, mediation and
arbitration, which again mention that nothing in the provisions of the Law
shall be construed to prevent the settlement of a dispute by other means
of conciliation, or mediation, or arbitration, either by mutual agreement
or in accordance with the provisions of a tradc agreement,

It would appear, therefore, that to a great extent the above
provisions reflect the spirit of the British legislation,

The authority to conciliate, mediate and arbitrate in labour
disputes is vested, in general terms, in the Labour Relations Commissions,
by section 20 of the Trade Union Law., Each Labour Commission shall appoint
and keep a panel of coniliators who "shall be men of knowledge and exper-
ience who are capable of rendering assistance for the settlement of the
dispute". In the event of a dispute, upon the request of both or one of
the parties or on his own initiative, the chairman of the competent
commission skall appoint a conciliator from the panel or, with the coqsent
of the commission, may appoint a person not on the panel as a tempora%y

conciliator, who shall endeavour to contact both parties, ascertain their
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views and assist them in reaching a settlement, If he sees no prospect
of effecting a settlement, the concilietor shall withdraw and report the
essential facts of the case to the Commission,

The labour relations commission shall, pursuant to section 18
of the Labour welations ndjustmeny Law, carry out mediation,

Mediation is to be carried out by setting up a mediation commit-
tee representing the employers, workers (these twc groups in equal numbers)
and the public irterest, these persons being desigrated by the chairman
of the commission from among thc mcembers of the labour relations commission
or the special adjustment committeemen respcctively representing these
three interests,

Sectipon 26 of the Labour :elations ndjustmenrt Law empowers the
mediation comnittee to draft a proposal for settlement, present it to the
parties concerned and recommend them to accept it, and publish (if neces-
sary with the aid of the press and radio) the proposal for settlement
together with the reasons therefor; if the proposal is accepted by both
parties and thereafter disagrecment ariscs over the interpretatios or
implementaticn of the settlement, the party corcerned shall request the
mediation committee to present a clarification which shall be given within
15 days, prior to which clarificétion or to the end of the said period
neither party shall resort to acts of dispute,

The arbitration of labour disputes in the private sector is
voluntary.

Section 30 of the Labour selations ~djustment Law provides that
the labour relations commissior shall arbitrate either "when a request for

arbitration by the Labour kelations Commission has been made by both parties
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concerned with the diSpute; or "when a request for arbitration by the
Labour Relations Commission has been made by both or either one c¢f the
parties in a case where the trade agreemert provides that application
for arbitratior by the Labour lelations Commission must be made".

The Labour delations ndjustment Law does not prohibit strikes
or lockouts except to the extent indicated in section 36, which provides
that "no act which hampers or causes the stoppage c¢f maintenance or
normal operation of safety accommodations at factories, mines and other
places of employment shall be resorted to as an act of dispute".

Certain other enactments like those controlling the methods
of acts of dispute in electrical enterprises and the coal mining industry
(Law Ho.171 of 7 ..ugust 1953) provide that "the employer in the electric
enterprise or those employed in the electric enterprise shall not perform,
as an act of dispute, an’ act of suspending the normal supply of electri-
city or any other acts of interrupting directly the normal supply of
electricity”,

There is another provision mentioned in section 26 of the
Labour Relations ~djustment Law requiring abstention from acts of dispute
pending the making by a mediation committec of any clarification requested
in respect of a proposal for scttlcment which it has madc and whiﬁh has
been accepted by the parties.

This is the position with regérd to ordinary industries. There
are, however, special provisions for disputes affecting public welfare
work within the meaning of section 8 of the Labour Relations ndjustment

L.Law. "Public welfare work"™ is defined in section 8¢1) of the Law as



"the following work which provides scrvices essential to daily life of
the general public: (1) Transportation work; (2) Post, telegraph or
telephone work; (3) Work for supplying water, gas or electricity; (4)
Medical treatment and public health work",

Section 37 of the Labour delations ndjustment Law provides that
when the parties concerned in a case involving public welfare work, resort
to any act of dispute, they shall notify it to the labour relations com-
mission and the Minister of Labour or the prefectural governor, at least
ten days prior to the day on which the act of dispute is to begin;
section 38 further provides that when it has been publicized that an emer-
gency adjustment has been decided uporn, the parties shall not rescrt to any
act of dispute for 50 days from the day of its publication,

Section 35-2 of the Labuur Relations ndjustment Law empowers the
Prime Minister "when he deems that, because of the case being related to
a public welfare work, or being of a large scale, or being related to a
work of special nature, suspension of the operation thereof arising from
an act of dispute seriously threatens national activities or the daily life
of the nation”, to decide upon emergency adjustment, but only when there
exists such a threat. In taking such a decision, the Prime Minister shall
first ask the opinion of the Central Labour Relations Commission, When he
has taken thc decision he must immecdiately publicize it and the rcasons
therefor and notify the Commission and the parties concerned,

The Public §érporation and Wational Enterprise Labour Relations
Law (P.C.N,E L.k, Law) "aims at securing the uninterrupted operation of the

public corporation and national enterprise at maximum efficiency for the



promotion and protection of the public welfare, by estabrishing the
usages and procedures of collective bargaining in order to bring about
an amicable and peaceful adjustment of grievances or disputes over wages
and working conditions between labour and management".

Strikes and lockouts are entirely prchibited in public corpora-
tions and national enterprises. Section 17 of the PCNELR Law provides
that "employees and their unions shall not engage in a strike, slowdown
or any other acts of dispute hampering the normal course of opcration of
the public corporation and national enterprise, nor shall any employee
conspire to effect, instigate cr incite such prohibited conduct" and that
"the public corporation and national enterprisc shall not engage in a
lockout", ~ny employee violating the provisions of section 17 shall be
subjected to dismissal.

The term "Public Corporation and dational Enterprise” as used in
this law includes those designated below :

Public Corpurations: (i) the Jopanese Jational Railways; (ii)

the Nippon Telegraph and Telephone Public Corporation; (111)
the Japan Monopoly Public Corporation,

National Enterprises undertakings cover the following services
(including the services incidental thercto):

(i) services including post, postal savings, postal money order,
postal transfer savings post office life insurance and postal
annuity (including such works operated by the government agencies
undertaking the above-menticred services as entrusted by the tippo
Telegraph and Telephone Public Corporation, the International
Telegraph and Telephone Company and the Japanese Broadcasting nsso-
ciation, as concerned with selling, amortizing, and purchasing
national saving-bonds, and paying their premium, as concerned

with selling stamps, and as concerned with paying the annuity and
pension and recciving and disbursing the treasury funds);

(ii) services of state-owned forests (including forestry con-
servation works administered under the state-owned Forests
Special account);
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(iii) services of printing notes of the Bank of Japan, paper
.currency, national loan bonds, stamps, postcards, etc, (includ-
ing services of manufacturing paper necessary for the said
services and of compiling, making and publishing the Official-
Gazette, statute books, etc.);

(iv) services of mintage (including the services of making
medals, etc.);

(v) services of alcohol monopoly.

) The P.C,N,E,L.d. Law enjoins the parties to carry on collective
bargaining "exclusively through negotiators" representing the respective
sides. It is provided that such negotiators shall be nominated by the
public corporation and national enterprise and the union, The Law also
regulates the scope of collective bargaining, which under section 8 is to

cover the following :

(1) matters concerning wages ard other remuneration, working
hours, recess, holidays and vocations;

(2) matters concerning the standards of promotion, demotior,
transfer, discha rge, suspension from office, seniority
and disciplinary disposition;

(3) matters concerning safety, health and accident compensa-
tion for work;

(4) matters concerning working conditions other than those
provided for in the prcceding items,

While the law encourages collective bargaining the implementation
of certain agreemerts under section 16 of the P,C,J,E,L,R,Law is subject
to the funds available from the budget of the Corporation itself and is
not binding on the Japanese Government which may be required to apbropriate
necessary funds for the purpose of meeting the commitments of the agreemen;.
The P.C. W, E.L,R.Law establishes a system of conciliation, mediation

and arbitration similar to the Labour Relations ~djustment Law, However,



with regard to arbitration, according to section 33 of the Law, the P.C,
od,E,L,K, Commission shall undertake arbitration -

(1) when both of the partics corcerned have applied for
arbitration to the Commission;

(2) when either of the parties concerned hes applied for
arbitration to the Commission according to the provisions
of 2 collective agreement; ’

(3) whea either of the partics concerned has applied for
arbitration to the Commission, in case the Commission
has failed to settle a disputec within two months after
it commenced conciliatinn or mediation;

(4) when the Commission has decided that it is necessary to
undertake arbitration regarding a casc in which the
Commission has been undertaking conciliatlon or mediation;

(5Y when the compettnt Mirister has requested the Comm®ssion
to undertake arbitration,

The arbitration committee is expected to give its award within 30
days from the commencement of the arbitration and shall notify the parties
concerned of the award and moke it public (Enforcement Crder of the P,C.IE,
L.R. Law s.13).

There is no information of any decision which the Government may
have taken in recent times to use emergency adjustment procedure, It is
learnt that in 1952 the Central Labour Relations Commission was asked by

the Prime Minister whether it was appropriate to take such a decision during

%

the 1952 strike of ’oel miners which had already lasted several months.
The Commission is reported to have favoured such a decision, but the dispute
was solved by the Central Labour Relations Commission Chairman's cpinion

before the decision was really made,



Evaluation by Trade Union Movements

Perhaps of more interest than the provisions of the different
systems is the experience of the trade unions in respect of their actual
working and their assessment of the pros oand cons of the differcnt systems,
It has been possible to ascertain thc reactions only in the cose of nustra-

lia, U.K, and Japan,

australia :

The trade union movement in ..ustralia has been rather critical
of the system of compulsory arbitraticn, There is a feeling that thrcugh
a system of free collective bargeining the -unicns would be able to achieve
much more gainrs for labour ir the form of wages and conditions of employment
than through a system of compulsory arbitration, It is poirted out that
"since 1953, the average level of real wagc rates have virtually stood
still and the real basic wage has fallen by nearly 5 per cent”,

The recent judgment of the Commonwealth Conciliatior arbitration
Commission in June 1967 seems to have further shaken the confidence of the
trade union movement in the compulscry arbitration system. ncgording to
the above decision, the Commission will in future base wage margins on
general considerations of the national economy rather than on accepted
principles of job evaluation, as has been the case hithertofore, The trade
union movement feels that the above decision destroys the system for wage
determination which had been in force in nustralia for over 60 ycars,

The Congress of the australian Council of Trade Unions held in
1965 adopted a resolution or "Penal Provisions", The resolution, while

noting the amendments to the Commonwealth Conciliation ard .rbitration nct



introduced by the Federal Government, stressed that it still ensured

the continuance of the cmployers' preferential economic power by destroy-
ing or nullifying the legitimate use of the industrial strength of the
workers organized in their trade unions, In this way, the resolution
continueé, the union's right to withhold labour is denied and when it
becomes necessary in the opirior of the trade union movement to exercise
that right, the penal provisions are used as a means to attack the finan-
cial position of the workers' orgenisations by imposition of excessive
fines and heavy lcgal costs.

The Congress, re-cmphasizing the decision of the Executive
taken in ..ugust 1958 remarked "These mcthods of attacking the trade union
movement are causing loss of confidence in the conciliation and arbipra—
tion system as a means of impreoving living standards and will destroy
goodwill in industry”.

The resolution further warns the employers' organisations that
a continued policy of attempting to have penalties inflicted o» trade
unions for strike action will aggravate the position to which the Executive
drew attention,

The Congress urged the Executive to continue its campaigr for
the removal of the pernicious penal sections of the Commonwealth Concilia-
tion and srbitration .ct, In the intervening period, the Congress warned
that penal action taeken by thc Governments or employers against unions
involved in industrial action authorized by or endorsed by the ..CTU or
its State Branches, must inevitabiy be met by the trade union movement
taking its own practical steps to bring abouwt industrial justice within

the community,
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United Kingdom :

While the British TUC remains a strong adherent of the system
of free collecctive bargaining and retaining for trade unions maximum
freedom of direct action, it is also of the view that a system of arbitra-
tion at the request of onc party as embodied in the Order +19.1376 of 1951
should have been retained, The TUT pointed out that it undoubtedly
averied strikes, and it had also promcted the use of voluntary machinery
by employers who would have otherwise rcfused to bargain, In a later
analysis which the General Council carrieh out regarding the 0pcration
of the Order, they noted that during its period.uf opcration (.ugust 1951 -
February 1959) the Tribunal made 1270 .wards of which 1,070 rclated to
the settlement of "disputes" i.e., differences of interest, and 200 to
the settlement of "issues" i.c., questions of rights concerning the
application of agrecments (which can now be taken to the Industrial Court

in the form of "c¢laims" under the Terms and Conditions of Employment .ct),
There is no reason to suppose that unions will be less inclined to use
the Order now than they werec in the 19505.- Furthermore, there is reason
to believe that the actior taken by the Ministry on reports under the
Order may have stimulated veluntary negotiations; about one-third of the
2,600 disputes reported to the Minister under the Order (and about one-
half of the 4,500 cases reported under Order 1305) were settled volunte-
rily - in most of these cases the settlement resulted from action taken
by the conciliation officers of the Ministry,

In the Mcmorandum submitted to the Koyal Commission on Trade

Unions and Employers' ..ssociation, the British TUC has stated that arbitra-
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~tion at the request of one party could play a very useful part in sctt-
ling disputes and have suggested that such new arbitration machinery
should be complementary to thc work at present being carried out by the
Industrial Court, The TUC further stressed that unilateral arbitration
"would to some extent provide a substitute for impcosing a legal duty on
employers to bargain and would in many cases promote collective bargain-
ing". ~ number of organisations like the Transport and General lorkers’
Union, the .malgamated Engireering Union, and the General and Municipal
florkers' Union, also made similar representation to the Royal Commission,
The Royal Commission while dealing with the above question has commented

as follows :

"On its own, urilateral arbitration would not in our view
make a major contribution to the extension of collective bargain-
ing, It is true that if an employer can be compelled by a union
to submit to the award of a third party on its claim, his motive
for refusing recognition will be weakened, and if the union can
obtain a favourable arbitration award its ability to recruit new
members is likely to be strengthened. However, thc criteria which
determine whether a trade union is to have the right of access to
arbitration are of crucial importance; they are themselves in a
sense a "recognition" test.

"The restoration of unilateral arbitration must in any case
be considered in the context of the future development of our
industrial relations system as a whole, [lany matters will come
within the scope of company and plant bargaining, for examplc
working practices and the flexible use of manpower, which unila-
teral arbitration is unlikely to deal with effectively. MNoreover,
where voluntary machinery is relatively well developed, the provi-
,sion of uniloteral arbitration must tend to have a distorting
effect, It is already open to the parties to agree upon arrangements
for arbitration, and if they have not done so, it is because one
party or the other, or perhaps both, do not consider it in their
interests, They may have valid reasons for not putting into the
hands of a third party responsibility for decisions of great impor-
tance to them,

"We do, however, see a useful role for unilateral arbitration
to support the work of the Industrial Relations Commission, in three
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different scts of circumstances, First, where the employer
rejects a recommendation of thc Commission to grant recogni-
tion, the Commission should be empowered to recommend that

the union or unions should have the right of unilatcral arbi-
tration, This will give them at least a foothold and may
encourage the employer to change his mind, Secondly, even

where the employer accepts a recommendation to grani recogni-
tion he may still be ablc t~ evade effective bargaining, for
where workers are traditicnally reluctent tov strike or scattered
in small units so that it is difficult to bring their collective
strength to bear he may be able to exploit the position to reduce
bargaining to a mockery, In these circumstances the Commission
should also be empowered to recommend unilateral arbitration as

a means of imposing a fair settlement of the union's claims and

a means to strengthen its organisation, Thirdly, the Commission's
investigations may reveal circumstances of this kind even in
industries in which unions are already formally recognized, Here
again it should be empowered to recommend unilateral arbitration,

"lle recommend therefore that unilaterel arbitration should
be available for use on a-‘sclective beasis, Its use should be
confined to circumstances where it con contribute to the growth
of maintenance of sound collective bargaining machinery, 1t should
therefore be available only in industries, sections of industry,
or undertakings in which the Secretary of State for Employment
and Productivity has certified that such circumstances exist, after
the Industrial kelations Commission has so advised following an
inquiry in which both sides have had an opportunity to put their
point of view, The Secretary of Ltate would at the same time
define or specify in the light of the Commission's recommendations
the parties who are to have access to the arbitration machinery,
We envisage that the Industrial Court would be the arbitration body."

Japan :
allegations were made by trade unions before the Fact-Finding

and Conciliation Commission on Freecdom of ..ssociation concerning persons

employed in the Public Sector in Japan that while the above legislation,

viz,, the P,C,0 E,L,B, Law as well as the Local Public Enterprise Labour

delations Law, prohibited strikes in public corporations and national enter-

prises and local public enterprises, the medietion and arbitration system

prescribed in the above laws did not safeguard adequately the interest of



the workers and, therefore, were not sufficient compensation for the loss
of their right to strike. It was also alleged that the agencies of media-
tion and arbitration wecre not impartial, werec dilatory and failed to pro-
tect the workers' interest, and thus the workers were forced to engage in
dispute actions to protect themsclves and their conditions of work,

The ILO Committee on Frecdom of association which considered the

above allegations in its 54th Report rccommended to the ILO Governing Body -

(i) to draw the attention of the Government to the fact that
it would not appear to be appropriate for all publicly
owned undertakings to be treated on the same basis in
respect of limitations of the right to strike without
distinguishing in the relevant legislation between those
which are genuinely ¢ssential becausc their interruption
may cause public hardship and thosc which are not essen-
tial according to this criterion, and to suggest to the
Government that it may care to give consideration to this
aspect of the matter at an appropriate time;

(ii)  to draw the attention of the Government to the importance
which it attaches to the principle that, wherc strikes
by workers in essential services or occupations arc res-
tricted or prohibited, such restriction or prohibition
should be accompanied by the provision of conciliation
procedures and of impartial arbitration machinery whosc
awards are in all cases binding on both sides, ond that
such awards should be fully and promptly implemented once
they have been made;

(iii) to draw the attention of the Government, while noting
its statement that the large majority of awards have
been fully implemented, to the importance which the
Governing Body attaches in this connection to the princi-
ple that the reservation of budgetary powers to the legis-
lative authority should not have the effect of preventing
compliance with the terms of awards by the compulsory
arbitration tribunal and to its view that any departure
from this practice would detract from the cffective appli-
cation of the principle sct forth in the preceding sub-
paragraph;

* (iv) to suggest to the Government that it may carc to examine
its legislation governing the settlement of dispute in
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public corporations and national enterprises in the
light of the foregoing principles and to consider
what amendments to that legislation and to existing
practice might be desirable in order to ensure that
the said principles are effectively applied;

(v) to suggest to the Government that it'may care to con-
sider what steps can be taken to ensure that the dif-
ferent interests are fairly reflected in the numerical
compusition of the Public Corporation and daticnal
Enterprise Labour Relations Commission, from among
whom arbitrators are chosen, and that all the neutral
or public members of the Commission arc persons whose
impartiality commands gencral confidence,

The recommendation of the Committee on Freedom of Association was

approved by the Governing Body in June 1961,

Conclusions

The one inescapablc conclusion of this discussion is that negative
attitudes towards either collective bargaining or compulsory arbitration
should be avoided, The search for a suitable industrial relations sy stem
should be informed by a willingness to accommodate both methods and the
aim to blend both in a synthesis, most acceptable and most responsive to
the peculiarities of the national temperament and the requirements of
policy objectives,

Cne of the meain aryuments often advanced in favcur of compulsory
arbitration is that snch 1 system permits smooth running of industries and
avoids disturbance in production through strikes and lockouts, contributing
thereby tc orderly economic development., However, the mandays lost in
~ustralia in stoppages are indeed very high, They are higher than in many

countries adopting systems of free collective bargaining like the United
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Kingdom and Japan, Some industrial relations experts indeed have refuted
any inference that "wustralian variety (of compulsory arbitration) inhe-
rently involves the legal prohibition on the strike weapon",

On the other hand, in England which is the home of free collective
bargaining, the trade union movement has been for sometime thinking in
terms of a system of arbitration 2t the request of one party, The over-
whelming majority of the workers in Britain are governed by free collective
bargaining, but it is intcresting that the TUC should favour unilateral
arbitration which is indeed a modified form of compulsory arbitration,

The application of such 2 system is suggestied particularly for those
section of industries where the employees have not been sufficiently orga-
nised and covered by the established collective bargaining machinery in the
country, Does this have any significance for developing countries, parti—
cularly where the trade union movement is still not sufficiently strong ¢

«s regards systems in between the above two, i.e, the compulsory
arbitration and free collective bargaining, mention has been made of the
compul sory conciliation system of Canada and the system of Japan which
excludes a big chunk of workers from the purview of free and autonomous
collective bargaining,

In Japan, while the legislation lays great stress on encouraging
the voluntary and autonomous machincry established by the partics for
negotiation and settlement of disputes, it denies the right of strike to
three categories of workers, namely, thosc engaged in industries covered
by the term "public welfare work"™, in public corporations and national

enterprises, and the civil scrvants, This excludes quite 2 sizeable group



of workers from the enjoyment of the right of direct action, The legis~
lation of Japan seeks to compensatc the workers covered by the above
categories for the loss of their right to strike through a process akin
to compulsory conciliation and arbitration, iilowever, there have been
allegations that while the Public Jorporation and Hational Enterprise
Labour Belations Law, ond Local Public Enterprise Labour Relations Law
prohibit strikes in public corporations and national enterprises and local
public enterprises, the mediation and arbitration systems prescribed in
these laws do not safeguard adequutely the interests of the workers and
therefore are not sufficient compensatien for the loss of the right ‘to
strike., The ILO Committee on Freedom of .ssociation in its 54th leport,
which has been approved by the Governing Body of the ILO, has made very
significant remarks. The Committee has attached great importance to the
principle that "where strikes by workers in esscntial services or occupa-
tions are restricted or prohibited, such restriction or prohibition shouid
be accompanied by the provision of conciliation procedures and of impar-
tial arbitration machinery whose awards are in all cases binding on both
sides, and that such awards should be fully and promptly implemented once
they have bpeen made". It has further stated that the "reservation of
budgetary powers to the lcgislative authority should not have the effect
of preventing compliance with the terms of awards by the compulsory arbi-
tration tribunal and to its view that any departure from this practice
would detract from the effective application of the principle set forth
in the preceding subparagraph”,

Three points of greal significancc emerge from the above remarks.
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Firstly, in case strikes by workers in essential services, "public
utilities" or welfare work industries are restricted or prohibited,
such restrictions should be accompanied by provision affording conci-
liation and arbitration proccedings, the awards of which "in all cases"
are binding on both sides, Sécondly, such awards should be fully and
promptly implemented., Thirdly, reservation of budgetary powers by the
legislature should not have the effect of preventing compliance with
terms of the award by the compulsory arbitration tribunal. The above
remarks coming as they do from a high authority likc the Committee on
Freedom of association of the ILD, deserve serious consideration of all
concerned, '

Public employees inmost countries seem to have been denied
the right to direct action., In some countries like Britain they are
permitted a measure of collective bargaining through' the Whitley machi-
nery., The qucétion often raised with regard to salarics and remunerations:
of members of civil service and public employces is the standard by
which the pay has to be regulated and the relation of remuneration in
the civil service with those obtaining in private industries, In the
United Kingdom there is a Civil Service Pay Research Unit which conducts
periodic investigations into the remuneration and work of outside "analo-
gues" for each class of "non-indusirial” civil servants, to discover
exactly what they are paid and how close their duties are to those of
the civil servants, These studies form the basis of negotiations on the

Whitley Councils, and if need be of submissions to arbitration,

In Japan the wages, hours of work and other working conditions

(3



of the personnel of the regular service are established by law and not

by collective agreement, Trade unions of public‘employees are, however,
permitted.to designate representz tives of their own choice to negoticte
with the authorities, though such negotiation does not include the right
of collective agrecement with the Government, The pay, or compensation

as it is called in the Japanese legislation, is fixed by a pay plan pres-
cribed by law and setting forth the rates to be paid to the different
classes of personnel in accordance with the pesition in the classifica-
tion plan,

There is a further provision that the standards concerning
compensation, hours of work and other working conditions established under
the Law may ot any time be revised by the Diet to bring them into accord
with general conditions of society. For the purpose a dational Personnel
authority has been established which makes an annual large scale survey
of wages over the entire country., If the survey shows that salaries of
the public personnel are lower than the wages of comparable workers in
private business, the .uthority may recommend to the Government that it
increasc the salaries, The ..uthority shall report to the Diet and the
Cabinet simultaneously on the propriety of salary and wage schedules
not less than once each year. The above provisions operate in any event,
irrespective of whether or not representations are made to the Authority
by or on behalf of the personnel.

The system like those in U.K. and Japan which enable systematic
and periodic review of salaries by Government is worth consideration,

However, the principles laid down by the ILO with regard to awards in



respect of public utilities would also perhaps be applicable in the
case of public employces as most legislations in their case too
restrict the right to direct action,

There appears to be a common practice ih many countries,
including those which have systems of free collective bargaining like
Sweden, Germany and Canada, to permit compulsory arbitration on issues
arising out of the implementation or interprctation of a collective
agreement, In Sweden Labour Courts were set up in 1928 about the
same time the Collective Contract ..ct was passed for the purpose of
administering the ..ct and interpreting thc provisions of collective
contracts, The main function of the court is to declare what rights
and obligations of the parties flow from a collective agrcement when
disputes arise about it,

In Jest Germany the legal basis of the establishment of
Labour Courts and 'of the procedure before such Courts is thc law on
Labour Courts passed on 3 September 1953 with minor amendments in 1955
and 1957. This enactment establishes three types of Labour Courts -
the Local Labour Courts, the Land Courts and the Federal Courts, 1In
addition to the Federal Court as the supreme body, there arc at present
12 Land Labour Courts and 113 Local Labour Courts in the German Federal
~epublic, wuccording to the law the hierarchy of the Courts is as
follows : the Local Labour Courts are the courts in the first instance,
the Land Labour Courts are courts of second instance, and the Federal
Court is the Court of third and final instance,

Uhile an attempt has been made to compare the significant



legislative practices in different countries, relating to settlement

of industrial disputes, it must be stressed that the role of government
inh industrial relations in any country cannot possibly be considered

in the abstract. .. variety of factors must inevitably affect its role,
such as the degree of economic development and progress and the political
situatior in the country, particularly guarantees available for the func-
tioning of free institutions of democracy such as, free elections, free
speech, freedom of association, as weil as enlightened public opinion,
While need has been felt for imposing some limitations on the right of
direct action of trade unions under certain specified and limited areas,
a wholesale denial of the right of direct action has never proved effec-
tive, The only reliable guarantee for the development of sound industrial
relations would appear to be the strength and growth of democratic trade

unions and the full recognition of their role in a free society.
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Chapter '}

WAGES 0D ECONOMIC DEVELOPMENT

In order to investigate the relationship between wages and
economic development, it is first necessary to precisely define the latter,
Economic development is not just eeconomic growth, It is something more,

It is, infact, economic growth plus all that makes cconomic growth relevant
1o and the businiss of the whole people., Econumic devoiopment ilbus
necessarily impiles that tcgether with the increase in national ocutput,

the living standards of the people should alsov Tise,

Development has been defined as the drganised growth of living
organism - a process of allowing and encouraging people to meet their cwn
aspirations, Fastest possible rate of increasc in <he material wclfare of
the country is the common cbjective of 21l sinee the mass of the labour
force has n- hope of getting a higher standard of living unless stcady
econcmic pru,.ess is maintained, However, tc accomplish this, it is also
essential to plan for cther changes which must take place concurrently if
a satisfactory rate of development is to be achieved, and the criterion
for planning these changes should be "whether they wiil encourage or dis-
courage the spontanecus mebilisetion of human rescurces - the living source
of all wealth,

In the contemporary eccnomic literature low productivity has bheen
characterised as one of the major symptoms of underdevelopment and economic
backwardness, There is now wide agreement alsy among cconomists that the
crucial problem in developing regivns of the world centres round the
question of raising productivity within the shortest possible time, But
how to raise productivity in these countries where wages are so low that

they do not secure for the workers even the minimum nutritional and living



conditions needed for proper efficiency and productivity? It is often
stated that low productivity of labour is responsible for low wages and
that a rise in wages above the level consistent with productivity would
have disruptive effects on the economy. Though it cannot be denied that in
the long run wages and productivity are linked, the nature of this link is
nut so simple or undirectional as the oft-repeated argument that "workers
should not expect higher wages unless their output rises", would indicate.
If wages are so low that the workers cannot afford to have enough food of
sufficient nutritional value, if he lives in a sub-standard house, if he

is constantly worried by his inability to provide for the needs of his
family, if he lives with the sense of insecurity and if he is deceply dis-
contented with the treatment he receives from his employer, his very ability
to work efficiently is impaired., 1n such circumstances improvemenis in
wages and working conditions are the necessary steps to raise labour pro-
ductivity, If this is not done the viciocus circle of low productivity, low
production and low wages cannot be broken,

This fact, however, does not seem to be fully appreciated by policy
makers in most of the developing countries, lages continue to remain miser-
ably low and a large fraction of the population lives in conditicns of acute
poverty, sometimes on the edge of starvation, Most of these countries still
do not have any national wage policy and wages in most of the cases are
fixed on an ad hoc basis. But even in countries where some kind of minimum
wage legislation exists, the rates are frequently cither determined at
levels insufficient to ensure an adequate minimum standard of living or

not effectively enforced., The situation is further aggravated by the rising

cost of living eroding the real value of wages.
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Particularly, in some countries like India, Indonesi§, South Korea
and South Vietnam which have bcen experiencing sharp rise in censumer
prices, thc real earnfngs of workers have touched their lowest ebb, For
example, while in India therc was an increase in real wages between 1947
and 1955 (though onc must remember that the 1947 level of wages was much
lower than that of 1939) they rcmained constant roughly during the period
between 1955 and 1960, and after 1961 there has been a continuous trend in
the cther directions and there has been considerable erosion in the real
value of wages with the result that their level in 1966 was almost the same
as in 1952!

What is cven more disturbing is the fact that against such a situ-
ation the employers and guvernments in many countries in this region are
thinking in terms of 2 wage frecze. Workers' claims for higher wages are
frequently viewed as harmful to economic development, It is argued that
higher wages slow down capital formation, push up prices, adversely affect
exports by raising costs, reduce employment potential and su on, Trade
unions are told that they should, in the interest of economic development,
agree to relegate the primary objective of raising wages to a secondary
place,

Trade unions are ncot unaware of their role in economic development
of their countries nor do they disregard the importance of higher producti-
vity. On the contrary, they are fully aware that in the long run it is the
higher productivity which can promise them higher standard of living, They
know that productivity is a major determinant of both wages and economic

development,
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However, at the same time, they also know that productivity in any
industry or in any country will not increase by itself, It will neither
increase by freezing of wages nor will it increase by‘fall in real wages.
On the other hand, any substantial improvemeni in productivity is possible
only through improved standard of living of the mass of the workers and by
equipping them with better tools and machines,

The human aspect of cconcmic development has however failed to get
due recognition of economic planners, While much emphasis is given to
economics of savings and investment, much less attention has been paid to
human capital formation in economic plans, The fallacy of such formalised
economic formulae is obvious because they leave out of reckoning the most
decisive single factor in economic development - the human being and his
performance, If one ventures to look into the history of economic develop-
ment of the present developed nations he could find much evidence to the
fact that most of the countries that have the best records of economic per-
formances, have not won them because they have the best physical rescurces
or because they have increased rapidly the reproducible goods but largely
because their people have acquired the necessary skills and knowledge requir-
ed to develop & modern economy., For example it will be interesting to note
that in USi which is endowed with such yast natural resources, the contribu-
tion to the national income of natural resourves is barely 5 per cent, of
reproducible goods 20 per cent, while that of human resources 75 per cent,

Japan is ancther example which seems to prove that the highest
pessible economic growth could he achieved cven amidst a poverty of natural
resources by developing and utilkzing the human rescurces, How actually it

could happen becomes clear from the developments that have taken place in
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Japan during the post second War period, It is interesting to note that
between 1947 and 1955 when Japan was in the course of economic reconstruc-
tion, the wage level rose neady eleven times in all industries, The index
of real wages in manufacturing which dropped as low as 30.2 in 1947, from
100 in the base period 1934-36, was restcred to 102.3 in 1952 and reached
114,5 in 1955,

This probably explains the phenomenal increase in labour producti-
vity in Japan from 1959 to 1965, For example, productivity in the manu-
facturing industry rose by 67 per cent from 1959 to 1965. During the same
period, the steel industry recorded a rise of 89 per cent, machinery 77
per cent, and chemicals 104 per cent,

This marked improvement in productivity, as has already been
pointed out, was not achieved by keeping the wages behind productivity,

On the contrary from 1947 to 1959 thc wage increases were more than the
gains in productivity, Even from 159 and onward wages have generally
risen either in accordance with or more than the rise in labour producti-

vity, This could be seen from the following table:



Index of Productivity and Wages in Manufaturing
1959-65 (1960 = 100)

Productavity Index Nominal Waye Index
% increased over 4 increased over
Year Index previous year Index nrevious year
1959 88.5 Noie 92.6 7.4
1960 100.0 13.0 100.0 8.0
1961 110.2 10.2 111.6 11.6
1962 113.3 2.8 122,1 9.4
1963 124,0 9.4 134.7 10.3
1964 141,4 14,0 119.3 10.8
1965 148,9 5.3 162,9 9.1

The continually rising wages have naturally resulted in a marked
improvement in the standard of living of Japanese workers so much s¢ that
during the past few years, the rate of growth in both nominal and.real per
capita consumption has been greater than those of the various Western
Eurcpean countries, This trend could be seen in the objects of the consum-~
ption expenditures of a Japanese worker, In 2 worker's household, expend-
iture for food showed a real increase of 35 per cent from 1953-65; expendi-
ture for clothing rose 72 per cent; for heating and lighting 77 per cent;
and for housing 132 per cent: Furthermore, the combined expenditurc for
culture, recreation, education and medical care, health and sanitation

have shown a marked rise of 94 per cent,
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What is even more interesting is the fact that rate of increase
both in money and real wages in Japan is higher than the U.5.s. For example
an analysis of the changes in wages level over a relatively long term shows
an upward trend both in Japan and U.S.n~. but the rate of growth in Japan
was about 2,2 times more than that of the U.S,a. In real terms it means
that often due correstion for changes in consumer prices, the average cash
earnings of a Japanese workers registered a rise of 54 per cent from 1953
to 1964 as against 26 per cent in the U.S...

This is not to argue that wages in developing countries should read
the levels of Japan or US., but to put emphasis on the fact that there is
a positive correlation between higher wages and higher productivity., .nhd
in developing countries this coorelation has a higher co-efficient than that
of developed countries, In developed couatrics the wages have already
reached a level when a further increase in them may not have any perceptible
impact on productivity. Bﬁt in developing countries where majority of the
population either lives un very low wages or on subsistence farming which
do not ;ecure for either of them even the minimum nutritional and living
conditions, any incrcase in their earnings is bound to result ir higher
efficiency and higher productivity,

This has amply been proved by several field observations and
controlled experiments made by the Food and mgricultural Organisation of
the United Nations, For example, in one of the experiments, the influence
of dietary supplements on the work output of a group of coalminers in the
Ruhr District (Republic of Germany) was investigated with the aim of find-
ing whether the low production could be raised by increasing the food

rations, During the investigation it was found that a first supplement of
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400 calories increased the coal output to almost 10 tons per person, which
was what the workers knew was expected of them, The résulting fall in body
weight indicated that energy expenditure was slightly in excess of calories
intake, A further increase in calories resulted in a small further increase
in output, but body weights rose again, Evidently, 177 calroes were required
per ton of coal, and for the desired increase in output, 600 extra calories
were necessary,

In another experient, a controlled group of 30 workers engaged in
building railway tracks moved about 1) tons of carth per hour on a food
ration supplying a total of 2,300 calries., After ten weeks, additional
food was given which brought the calories upto 3,000 and raised the output
to 24 tons per hour, Output per 1,000 calories increased almost 30 per
cent, In the course of a year, the work output rose and fell with the
inevitable miner fluctuations of food ration, while body weights remained
constant ér even increased slightly, It may be of interest in this context
to note that a further increase of work output was achieved by a bonus of
cigarettes for each additional ton, which was temporarily given for reason
of comparison, but as there was no increase in food intake, the increased
output proved to be at the expensc of body weight,

An especially impressive example is the experience gained in the
Central American Public Road Programme in Costa Rica, For the road work
which was done by the United States contractors, local labour was employed
and proved to be extremely inefficient at work, After scme time the
organisation of the construction camps was changed, sanitation was improved
and the management began to supply substantial meals, including large

portion of meat, to the workers who had formerly been subsisting on a poor
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and mainly vegetable diet, The resulting improvement in working effi-
ciency was striking, When the work was started in 1943 a labour force
consisting of 30 per cent United States labourers and 70 per cent Costa
Ricans moved 240 cubic metres of earth per man per day, with modern
equipment, A year later, with 33 per cent United States labourers and 67
per cent Costa §1cans, the daily average had risen to 388 cubic metres per
day, By January 1945, with 28 per cent United States lcbourers and 72 per
cent Costa Ricans, 1,025 cubic metres were moved per man per day; and by
January 1946, with only 12 per cent United States labourers and 88 per cent
Costa Ricans, the average had risen to 1,157 cubic metres per man per day.

There is thus good reason to believe that with improved nutrition
and living conditions the productivity of workers could substantially be
increased,

However, despite the obvious necessity for continuous improvements
in wages of the workers in this regions, fears are often expressed that
beside other things such improvements will increase the unit cost »f
production which will ultimately result in cost-push inflation, 1t is to
be remembered, however, that wages and unit labour cost are two separate
things and that increase in wages do not invarialy increase the unit labour
cost. The American experience may be quite interesting in this connection,
From 1953 to May 1957, average straight time hourly earnings of production
and maintenace workers in manufacturing industries in U.S.A. rose from,
$1.67 to $2 - an increase of 19.8 per cent, In spite of this increase,
unit labour cost in manufacturing industries did not rise - actually it
was fairly stable. Total pay-rolls for production and maintenance workers

im factories rose only 6.7 per cent, while the volume of factory production



also rose by about the same amount, ~s a result, therefore, the unit
labour cost was approximately the same in May 1957 as in January 1963.

The question, therefore, is not whether wages should or should not
be linked with productivity since it has become abundantly clear that in
the long run if wages and thereby the living standards of the workers are
to go up, productivity has to be correspondingly increased, The crux of
the problem is how to create conditions under which the productivity of
workers could-be improved, The first step in this direction would be to
ensure a minimum wage level to all workers which would éecuré them at least
minimum nutrition, health, housing, education, etc, By implication it
would mean that in countries where such minimum level has not been reached,
substantial increase in wages has to be made even if it means wages being
ahead than productivity, The reason is simple, In countries where wages
are very low, consumption itself is productive investment which by raising
productivity contributes both to an increase in the output and also in
capital formation,

This is not only true for developing countries in Asia but is also
the corner stone of trade unions' wage policy of the industrialised
countries, For example the General Council of the British TUC declared
in its statement of November 23, 1966 that "trade unions are ready to
accept an incomes policy if they are convinced that its objectiées'are to
increase the real living standards of working people and to redress
injustices in the distribution of income and wealth,”

The notion of "wage solidarityJ which is a cﬁaracteristic feature

of the Confederation of Swedish Trade Unions (LO) and which means nothing

more than providing special support to the improvement of wages in low-
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wage industries is deep-rooted in several European trade union movements,
For example, in Austria the trade union federation has used its position
on the joint commission to give priority to claims coming from low-wage
industries, In Holland rationalisation of the wage structure has been a
major trade union aim and achievement in the framework of the country's
wage policy,

Based on the foregoing discussion some of the important requirements
of a new policy on wages can be broadly summed up as follows:

1. A comprehensive budgetary and monetary policy to contain inflation
should be worked out as the first step in the evolution of national wage
policy.

2. ndequate minimum standards of living should be ensured through
the establishment of a dynamic minimum wage level for the whole country,

3. The minimum wage level so fixed should be periodically adjusted to
take full account of economic growth of the country and to have due regard
to increasc in the cost of living,

4, Mere fixation of a minimum wage does not ensure that the workers
concerned in fact receive that wage, ~dequate inspection machinery in full
cooperation with the trade unions should be designed to enforce minimum
wage legislation,

5, Only after achieving a naticnal minimum standard of living, wages
should be linked with productivity.

6. In productivity geared wages, it should be real wages that should
be linked with productivity,

7. Free collective bargaining should be encouraged for equitable

sharing of gains in productivity.







Chapter Vi

S0CIAL  SECUITY

In public discussions attention is often directed to the economic
cost of social security but much less frequently to the economic costs of
social insecurity. 0No doubt, the economic cost of social security in a
- developing country would be high but in a country where human resources
constitute the main resort of development, the economic consequences of
social insecurity can be fuinous.

There is also the very superficial impression that social security
constitutes an uncompensated burden on the developing economy of the county
and that, it is, consequently a luxury that only rich countries can afford,
On the contrary, in poer countrics where malnutrition and diseasc are so
wide-spread, unemployment and underemployment so grave, wages so miserably
low and education, health and housing services at such a rudimentary level,
the need of social security is far more urgent than that in the developed
countries, This is particularly so because the gaps that socfal security
has to fill in a poor ccuntry are much morc wide than the gaps in rich
countries,

There is also a misapprehension on .the part of many regarding
social security as purely a humanitarian or social device, /Although social
security is primarily social in purpose, but it has also significant
economic aspects to which little cttenticn is paid, In fact social
security and economic development are inter-dependent, each making its

distinctive positive contribution to the gencral development and to the

improvement of levels of living,
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For viable economic growth, development of humen resources is an
economic imperative, The principal activities that produce and maintain
human capital are education, on-the-job training and social security, It
is true that the level of economic development is an important element for
expansion and development of human rescurces, but at the same time human
resources in themselves may be an important catalyst in cconomic progress,

In its economic role, social security is a constructive policy
which promotes industrial efficiency and hence productivity and production,
Whether it is collective health policy or compensation for loss of income in
contigencies affecting the capacity to work or allowances to cover the needs
and responsibilities of the family group, social security hebps in various
ways to maintain, restcore and improve the physical capacity of the human
resources, It thus constitutes an essential addition to the efforts made
to promote the full utilization of human resources in the service of
economic development,

Further, the sums levicd or distributed on account of social
security in many countries today reach substantial figures, sometimes
amounting tc 17 or 18 per cent of the nctional income, For example, as of
March 1961 a sum of about 900 million Rupees was irvested in Government
bonds under the provident fund scheme of India, The Philippines social
insurance scheme invested a sum of about 417 million pescs during the
period from September 1957 to June 1965, The Japanese pension insurance
scheme accumulated a total of 1,099,668 million Yens during the period
1942-64, The significance of these considerable amounts of money ma2y be
examined and evaluated from various points of view, For example, in Ceylon

during the period 1962-65 the Employees' Provident Fund scheme was the



biggest investor in the government securities amonﬁ major nen-bpank sources,
The part played by the scheme in this respect may alsc bc appreciated in

the light of the total net dome;tic borrowings, that is borrowing through

the issues of securities, treasury bills, etc,, as a source of finance for
the Government's capital expenditures, For example, the net domestic borrow-
ing in 1963-64 was 325,5 million Rupees, representing 62,9 per cent of the
total capital expenditures and the contributicns from the Employces'
Provident Fund to the Government securities in the same year was (65,6 million
tupees representing about 20 percent of the net demestic borrowings,

Operations of such magnitude necessarily have a profound effect on
economic 1life, Their real incidence is, however, not widely appreciatec
since research in this field is not sufficient, It is thus not easy to
present a total view of the economic role of social security, The subjcct
must therefore be limited to a few observations un the main aspects of the
problem,

In many cases the amounts levied on account of social security,
either on individua: incomes or on public resources, are not immediately
used for the distribution of benefits in cash or in kind, » body of capital
of greater or lesser size may in this casc be used for economic purposcs,
From a different aspect, the attempt may be made to use the amounts levied
on account of social security for purposes which contribute to the equilib-
rium of the economy in general. In pcriods of prosperity the amounts
levied would exceed the sums required for benefits, Conversely, in periods
of depression, benefits paid would exceed the amounts levied and, by
increasing the demand for goods and services, would stimulate production

and encourage, economic recovery, This consideration played an important
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part in the Beveridg Plan, which was largely inspired by the desire to
combat unemployment by stabilising the economy. Funds levied on account
of social’sccurity may be partially used for investment for health and
social purposes which will ultimately bring advamages to beneficiaries in
the form of improved health care or other services, Even if the effect of
such investments is more social than economic, the financing of these
serfices from social security resources will reduce the amount to be spent
for these purposes from other funds,

/
Social security operations are also instruments for redistributing

or transfering income among diffé;ent sections of the community, They are
either financed by progressive taxation or by progressive contributions;

in either case there is a substantial transfer of income from rich to poor,
The lower income groups pay less in taxation or contribution and receive
more in benefits, This redistribution process also operates in favour of
the inactive population, children, the aged and the sick, so that the
purchasing power of these groups is maintained at a certain level,

In considering the effects of social sccurity on the economy,
social security levies are wrongly thought of mainly if not entirely as
charges which arc a burden on the economy, while the support affordéd’ by
social security tu the economy is neglected, This arises beccausc the
support is less immediately visible and, as with the‘supporting effect
of all social policy, difficult if not impossible to evaluate precisely:
the effect is nevertheless considerable,

rroduction is the result of the individual's work, Social security
benefits are one of the essential elements which contribute to the prevision

and maintenance of the human cepital in the economy. Provision of medical



care for workers,'enabling them to recover rapidly and fully their capacity
to work after illness or accident, .prevention of illncss or accident;
provision for families of incomes to ensure an adequate standard éf living,
even for dependents, and in sickness, invalidity, unemployment and old age;
all these are ways in which social security benefits enable the indiviéuﬁl
to maintain or recover his place in the productive effort:

Economic growth is only possible through the effort of workers as
a whole, It cannot be expected that this effort will come forth if the
individuals concerned live.in constant fcar of tomorrow, Inhibition
arising from fear of the 'morrow can only be lifted by confidence and hope
for the future through social security provisions, The bchaviour of the
worker is directly influenced by the existence of an effective social
security scheme which thus also favours economic grewth and prosperity,

The contribution of social security to development is no less
essential from the sociological standpoint. In the countries which are
still in the process of industrialisation, it has often been noticed that
the labour force is highly unsteble because the workers who have been
brought up in a social framework where security is assurcd by the values,
rules and organisation of rural community life, find it difficult to adjust
themselves to the requirements of a radically different enviornment,
"There is enough evidence", says lnternational Labour Office, "to suggest
that the effects of migration into citics iintvolve social stress and ten-
sion (in the developing countries) on a scale unknown in the advanced
countries, In North America or VWestern Europe, leaving the land under
present day conditions may mean no morc than a change of job, But in the

chiefly agricultural continents movement to the city may mean a complete
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uprooting and a break with fomily, neighbours, customs and even religion,”
eees Social stress is most evident in alternating movement,
aggravating the wastage of manpower which this type of migration entails
«es. Such movement, where it is a chronic and not a transient condition,
gives rise te the most serious problems und that its existence is in no
sense a necessit& of industrial development, 1t arises from the failure
of agriculture to provide a livelihood and the failure of the industry to
provide adequate living and working coenditions for its employees"f

This ultimately results i1to an cendemic absenteeism or the seasonal
return of the workers to their original rural environment which in turn
impedes the process of building up of a permanent industrial labour force,
Under such circumstances, social security is the most appropriate remedy
for stabilising the working force which is so essential a prerequisite for
economic growth,

It is neccessary therefore that the misgivings which are often seen
in these countries towards sociél security should be dispelled, The speed-
ier growth is desired by all but in achieving it, if it involvcs some
sacrifices and privations, it also requires a parollel acceleration of
social progress at all levels of development, It is essential not only
because it relieves tension involved in growth but also because it is in
itself an effective instrument of cconomic development, The time has come
in .sia to recognisc this fundamental truth,

During the last two decades some progress has been made in .sia
in the field of social security. Social Insurance schemes, covering mainly
short-term work-connected contigencies, have been developed in many

countries in this region,



India embarked on the first important measure of social security
in 1948 and enacted the Employees' State Insurance (ESI) nct to provide
for medical care and cash benefits in the event of sickness, maternity and
employment injury., Since, then, continuous efforts are being made to
improve the benefits and enlarge the coverage of the ESI scheme, Some
progress has‘also been achieved both in improving the quality of the hene-
fits as well as extending its coverage, There still remain, however, wide
gaps between the existing standard of social security scheme in India and
the norms laid down by the ILO in the form of Convention 102 on minimum
standards of sucial security.

We do not intend, however, to anzlyse these gaps since the report
of the ESIS Keview Committee, 1966, appointed by the Government of India is
a comprehensive document on the subject, The committee had not only
reviewed the existing measures of social seccurity in the country, but also
analysecd in details its present weaknesses both in policy making and in
implementation, In its wide ranging recommendations, the Committee had
attempted to outline the ways and means to achieve an overall improvement
in social security scheme in India, nmong these recommendations some of
the most important are those which relate to 1) abolition of transitional
provision# with regard to employers' special contributionl 2) improvement
in cash benefits and 3) extension of ESI coverage to those categories of

employees who are not yet covered under it,

1, abolition of Transition2] provisions with regard
tc_Employer's Special Contribution

The provision of employer's special contribution has created an
artificial situation where the employers are paying 2 rate of contribution

roughly equal to that of employees and have been paying in earlier years
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at a rate half that of the empleyees., It would be recalled that this
provision was made in 1951 when the employers in the implemented areas
raised objecticn againsi paying their contribution as per schedule I of
the ESI .ct which prescribes their contribution at the rate of 5 per cent
of the total wage bill, «gGainst ithis employers in the implemented areas
paid from 1951 to 1962 o contribution of 1,25 per cent only, In 1962 it
was raised to 2,5 per cent.. ln this connection it is important to note
that in India the proportion of employer's contribution (even full) to
employee's contribution is already substantially. lower in comparison to
that of other .sian countries, This could be seen from the following
comparison of employer's and employee's contribution to the social security
scheme in certain asian countries:

Insured person's Employer's contribution

Country _~nr’ -~-3ies covered contribution Employer's contribution
Burma  kedical care, sickness, 175 of ecarnings ¥ of payroll according

maternity, employment
injury

according to
wage class

to wage class

Republic llospitalisation, 1% of earnings 3% of payroll
of ordinary injury,
China maternity, employment

injury, lwasum for
old age, irvalidity,
death

India Medical care, sickness, «bout 2,23 of about 2.5 of payroll
maternity, employment earnings accor-  according to wage
injury ding to wage class

class

Iran Medical care, sickness, 5b of earnings 13 of payroll (may
maternity, employmwent (may be raised be raised to 15 if
injury, old age, in- to 6% if inade- inadeuqate)
validity and death quate)

Japan lMedical care, sickness, about 6.1% of about 6,3 to 14,3
maternity, employment carnings in of payroll in total,
injury, old age, invalid- total according to industry
ity, death, unemployment

Phili- Sickness, old age invalid 2,% of earn- 3.9 of payroll accord-

ppines -ity, death ings accordiyg ing to wage class,

to wadge class
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The ESIC Review Committee, therefore, strongly recommended to
abolish this system of special contribution by employers, 1t wads however
conscious of the fact that this would increase the liability of the
employers in the implemented areas, But at the ;ame time it maintained
that this li;bility had already been cast on the employers under the Act,
The Committee was further of the view that there is hardly any need to go
into the discussion of the employcrs' rightful share in financial social
security schemes., They as a class derive definite advantage from such

schemes,

2. Improvement in Cash Benefits

The Committee had also made valuable recommendations for improving
the b;nefits that are given under the social security scheme., In one of its
recommendations it has suggested the increase in the duration of sickness
benefits from 56 days to 91 days as the first step with ultimatc objective
to incrcase the maximum duration to 26 weeks. The rate of employment
injury benefit according to the Committee should be 30% over and above the

sickness benefit rate which is presently at par (50%) with sickness benefit,

3. Extension of Coverage

At present the ESI scheme has a very narrow basis covering ornly
workers in factories who employ 20 or more persons, For the extension of
ESI coverage to those categories of establishments which arc still not
covered under the ESI scheme, thc Committee formulated the following
phased programme:

A, Immediately:

i) Factories using power cnd employing ten or mure persons;
factories not using power employing twenty or more persons,

ii) Rumning staff of road transport undertakings not at
present covered;
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B. During the Fourth Five-Year Plan period:

i) All- factories, whether or not using power, employing
teh ¢r more persons;

ii) Shops and commercial c¢stablishments employing tenh or
more persons;

iii) Trade and commerce (banks, restaurants, theatres,
places of entertainment and other business houses)
employing ten or more persons;

C. Therecafter:

i) All undertakings in (B) above; employing five or
more persons;

ii) mines and plantations, employing ten or more
persons, whether or not power is used,

These and others are valuablec recommendstions, the acceptance and
implementation of which would greatly improve the social security scheme
of the country., However, there are still a few questions which need the
special attention of the Commission - the question of conversion of
Employees' Provident Fund Scheme into an 01d Age, Invalidity and Death
pension insurance scheme and introduction of an uremployment irsurance
scheme within the existing framework of ESIS,

0ld age, invalidity and death pensioh cum
Provident Fuhd Scheme

Social security for the aged, invalid and surviving persons has
become an ecohomic necessity and imperative need of modern social life, In
a developing country like India, the great majority of wage earners with
low wages had little capacity to save during their working life and had
nothing to fall back upon at the time of retirement or discharge from
work or death, After many years of strehuous employment they are forced
to lead a life of penury on ceasing to be gainfully employed. In the event

of their death their dependants were reduced to utter destitution,
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The scheme of Central Providert Fund has, however, been designed
1n india, as in many other developing coustries in Asia, to make some
provision for the future of irdustrinl workers after their retirement and
for their dependants in the event of their premature death, Althﬁugh the
wle of Provident Fund in providirg protecction for old age and death has
been significant and they have been of grecat value as preparatory mecasures
for petision insurahce, they still remain an inadequatc mess of social
security in comparison with pension insurance,

n provident fund scheme does not constitute part of social insur-
ance as there is no pooling of rescurces and sharing of risks, Owing to
the very nhature qf such schemes bascd on the principles of compulsory
savings, unless the period of contributory service is a relatively loung
onhe, ohly a small amount is accumulated in an individual account, and
cotsequently the benefit payable is small, Furthermore the rate of befle-
fits is not related to the actual need of the beneficiary ard, the amount
payable does not relate to the duration of contigency cévered.

In case of invalidity or death of the worker at a young age, the
benefit may be quite inadequate for his subsistefhce or that of his surviv-
ors. &hother weaknhess of this system is that it does mot allow adjustments
against the changes in the cost of living or in the geheral level of wages,
Thus under the provident fund schemes, the money accumulated for a rather
long period may lose real value. Moreover, there is also real danger that
the beneficiary, who is not accustomed to dealing with rather large amounts
of money, may easily dissipate it instead of using it fcr his long-term
maintenance, In this comhection, the Study Group on Social Seturity in

India had made some ihteresting observations, according to the Study Group



"lump sums", if they are to serve during old age, should be wisely invested
and not many werkers have the experiehice to do so, Cases are Bot unkhown
where even high placed officials who commuted the bulk of their pensions
suffered in later years as a result of unwise spending of the commuted
amounts, where the recipient of the provident fund is a worker's widow,
there is every risk of her being exploited by male relatives,"

On the other hand, under a scheme of Pension Insuratce for old
age, inhvalidity and death, there is pooling of resources an! sharing of
risks, The scheme provides for regular periodical payments, which secure
a reqgular income through the contigency covered. The benefits paid under
it can alsc be adjusted to the variations in the cost of living and level
of wages,

For these reasons, the possibility of transforming provident fund
scheme into 2 pension insuralce scheme demands special attentiob of the
Commission, However, while a socially efficient benefit system for old
age, invalidity and death may mcre adequately be obtaincd under a pension
insurance scheme, conversion of provident fund scheme intc pension insur-
ance would present some difficult problems, particularly in the Indian
context,

Firstly, the Provident Fund scheme has the advantage of simplicity,
Being based on the principle of savings, it is readily understood cven by
workers with little education, and the worker's faith in the scheme is
strengthened as he sees that every pendy be pays into it is strictly
reserved for him and his family. On the other hand, pettsicn insurance
scheme is relatively complex in its operation, Further, since the benefit
under i; is deffered till a worker is retired, it may not inspite his

faith in the scheme,
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Secondly, the past experiefice uf social insurahce scheme has not
been very encouraging particularly in the field of payment cf cash benefits,
Due to various administrative bottlenecks and complicated procedures,
workers, very often have to wait for a long time before the payment is made,
particularly for workers who are illiterate, it is real harrassment, Juite
often, they have to bribe the administration or pay substantial part of the
berefit to self appointed intermediatories to expedite their case, This
his created a feeling of distrust among the workers and they prefer tc get

whatever they can once for all,

Ty
Lastly, being rurally oriented, a majority of workers still have

rural links and it is natural for them to be settled in their native village
after they cease to be gainfully employed, particularly after retirement,
As such they need some lumpsum amount at the time of their retirement so
that they can purchase some piece cf land or cam build 2 house for living,
In the light of the above, it is imperative to evolve a_pelsion
insurance scheme which suits the requirement of beneficiaries in the best
possible manner, While the firgt two above stated difficulties could be
tackled by reforming the present administrative setup and by educating the
beneficiaries about the comparative advantages of pension scheme over the
provident fund scheme, the third one can be met by suitably modifying the
conveltional pension insurance scheme, For example, a Pension-cum-
Provident Fund scheme may be a practical solution under which it may be
possible to provide a regular monthly payment (as pension) throughout the

contigency covered as well as a lumpsum payment (as provident fund) at

the time of retirement,
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Presently, the EPF scheme ir India, is financed by a total
contribution of 12,5 to 16.0 per cent of the wage bill equally coniributed
by the employer and employce®. This 12,5 to 16,0 per cent contribution
covers chly ohe risk - the risk of old age. It does "ot cover cther litg-
term contigencies like invalidity and premature death, The high rate ~f
contributicon is necessarv becazuse under the EPF schemc therc is 3¢ pereling
of resources and sharing of risks, Since the contributiors under EPT
scheme have strictly to be creditedtc the individual acccunt, the rate
of contribution should be high chough to provide a substantial amount ts
the beneficiary for his long term maintchatce,

On the other hand, utder 2 pension insurafce scheme, as has already
been pointed out there is pooling of resources and sharing of risks, ‘Tthe
principle of pooling the resourccs and sharing the risks made it poussible
for the pension insurance scheme to pay higher beBefits comparatively at
lower cost, The uxperience of some Latin American, Europearn and Asien
countries where the pension ihsurance scheme is financed and administered
by a "social fund" shows that by peoling resources and sharing risks, the
cost of bencfits and therchy the rate of contribution could substantially
be reduced, For example, in Costa Rica, the old age, invalidity and lcath
pension insurance scheme is run by a total cotributior of 7,5 per cefit
of wage bill, equally contributed by the insured person, employcr and th
goveriment, With such low te.es of contribution, it is possible udcer the
scheme to provide benrefits upto the maximumdof 70 per cent of the average

earnings of thc insured person differing with the lofigth of cemployment,

¥ The rate of comtribution fur smeller establishmert is 12,5 per ccat
while in the case of larger establishments - employces 50 or more
persons - it is 16.0 per cent,
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wage cléss, and sized the family, Instances may also be quoted from
certain European coufitries where higher benefits are provided with lower
costs, For example, in Belgium with a total contribution of 9 per cent
from inhsured person and employer and with a marginal subsidy by the
Goverrment, the scheme provides to a married perscht a monthly pension
amount equivalent to 75 per cent of the average life time earnings, 1In
the Philippines, the total cost of sickness, old age, ibvalidity and
survivor's pension scheme is aboui 6 per cent of the wage bill,

How much contribution is needed in India to fihahce a pefsion-
cum-provident fund scheme which would provide periodic payment in the
case of old age, invalidity or death as well as a lump sum payment at the
time of retirment is a subject for detailed acturial calculations, How-
ever, the experience of other coulitries seems to show that benefits
under old age, invalidity and survivors' pehsion schemc could be financed
by a total contribution of 10 per cent, It implies, therefore, that if
the present rate of EPF contribution is unifurmally fixed at 16 per cent,
the scheme would hot invelve any additional burden for employer and
employee, Out of a total of 16 per cent contribution, 10 per cent could
be utilised for pericdic payments and 6 per cent could be accumulated in
the individual's provident fund account of the insured person,

In the light of above discussion, the following broad tentative
suggestiols may be given consideration:

1. The Employees' Provident Fund Scheme should be cofverted into a
pensiol-cum-proviclent fund scheme organised and administered under ESIC,
2. The rate of EPF contributions should wriformally be fixed at 8
per cent of the wage bill for the employer and 8 per cent of earrihgs in

the case of employee,
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3 Presently the coverage under ES1 scheme and EPF scheme diffcers
widely., For the successful implementatioh of peRion-cum-preovident fund
scheme, it is Necessary to have commod coverage, This could be dole by
speedier extension of ESI scheme, However, so lontg as this is not
achieved, thc scheme should start with those areas which are under ESI
scheme as well as under EPF scheme.
4, In the initial and transitional period, it would be difficult to
abolish EPF system altogether and hefce both the systems have to continue
together for some time. but the pension scheme should be made compulsory
for all the new entrants, The relotionship between the EPF and the pehsion-
cum~provident fund scheme may be established on either of the two alter-
Natives:
a) All subscribers to provident fund scheme arc paid off their

(as wellas employer's contributiod as per rules) codtribu-

tions to the Provident Fund, Thus, all workers insured

uhder the new scheme would start out on the samc basis,

b) The funds accumulated under the provident fund scheme would

be transferred to the new scheme and the accountts of all

subscribers covered under the former would be trabsferred

to the latter, providiukg continuity or protection. The

contribution period usder the EPF scheme would be cobsidered

as conhtribution period under the hew scheme,
5, In almost all countries which have adopted social insurahce system,
state bears a substantial part of the social security expenditure, For
example, in Japan, the state bears 20 per cent of cost of pehsion ilsur-

ance, 140 Yens per year per 1nsured person for medical care insurance and



25 per cent cost of unemployment berefit, 1In Philippines the state takes
the responsibility to meet any deficit I.. case the contributed recsources
fall short. In U,K. the state contributes about 25 per cent of total contri-
bution reccived wndor the <1d age, invalidity and survivor's pension scheme,
bears 85 per cent cost of natichal nealch service, whole cost of family
allowance and contributes 20 per cent of total contribution received under
work injury insurance,

In India, however, the statc's contribution towards social insur-
alce is very Negligible. For cxamplc, state goverhments bear 12,5 to 25
per cent cost of medical care, The propused Pension-cum-Provident Fund
Scheme, as has already becn stated earlier, though would hot involve any
additional financial burden, yot the goverhiment should undertake the
responsibility to meet any Joficit ir case the contributory resources of
the scheme fall short of requirement,, Such state guaraftee would also be
helpful in inspiring the feith Jf insured persofts in the scheme,
6. The retirement age for a pension scheme should be fixed carefully,
Under the Provident Fund the mirimum age for withdrawal of the credits
ranges from 50 to 60 ycars, The age gencrally fixed for old age pension
is 65 years for men and 60 for women, In a developing country like India
age for pension may be fixed at 60 for met and 55 for women,
7. Organisational structure and administrative operations regarding
registration of employees and employers, collection of coftributions,
award and payment of pension henef't and controls upon correct application

of the law should be carefully laid down,
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8. There should be irbuilt provisic? in the Pehsion Insurance Act

for adjusting the ameunt of pension benefit with rise or fall of cost of
living,

G. The actual amount of bencfit though would be determined by faciors
like the size of family and length of contributiol period, but therc
should be a provision of some "legal minimum" clause in the law,

Unemployment Insurarce

Basically the feed to have an ultemploymenrt iusurance scheme -
stems from the fact that utemployment is one of the most serious risks
which wage ecrfers in a dynramic industrial ecohomy face - the risk of
losing their job and income. 1t is also che of the greatest risks to the
ecofiomy of the hetion - the risk of losing purchasing power of a large
number of people. This risk assumes even greater importance in a
developihg couttry where thc domestic market is already very small, In
as much as ulemployment insuratice cofcerfs itself with mairtaining indi-
vidual incomes and thus consumptio” at a given time, it serves Not oNly
to ease tensioNs within the social structurc but also exerciscs an
equalising and stabilising effect onr the rational ecoRlomy.

In India, however, therc is No ullemployment iltsurafice scheme yet
in existence, The only proevisinn, which gives some relief in case of
retrenchment and lay-off, exists in the Industrial Disputes (Amendment)
Act 1954 under which an employer is ultder legal obligation to compenlsate
a retrefiched or laid-off worker, But the amount of compebsationh pres-
cribed under the Law is for from satisfactory. A laid-off worker uhder
the Act shall be paid by the employer for all days during which he is

so laid off except for such weekly holidays as may intervele, compellsation
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which shall be 50 per cent of the total earnings subject to a maximum of
45 days in a year, The compensation for ihe retrenchment is equivalent

to 15 days average earnings for every completed year of contiNuous service,
or any part thereof in excess of six months, subjecct to a maximum of

three months, - ¢

Since these bghcfits are paid wnilateraily by the employer, oby
substantial improvement in them scoms to be difficrlt, It is Necessary
therefore that they are replaced by the social insurance system =2nd
coftstitute a part of the existing social sccurity programme,

The main difficulty, however, in devising a general system that
will deal effectively with ufemployment is in estimating the number of
persons it will have to provide for at any given time, The incidence of
unemployment cannot pe calculated as closely as the number of aged or
widows for example, Therefore, any system for ulemployment provisionR must
be geared to carry light and heavy loads successively, This usually
inyolves building up funds in good years to meet subsequent severc
depressions, in order to avoid having to make hasty and inadequatec impro-
visations when a crisis occurs, Consequently, any kind of "pay-as-you-go"
method on an aintual basl-~ 221 be rejected too uncertain and unreliable,
The chaos and hardships in Canaca and the United States during the
catastrophic economic depression cf 1930s geve convincing evidence of the
need for an extensive, soundly based system of ancmployment insurafce and
for building up reserves in good years,

Difficultinag also arise in attempting to devise a scheme that
will be financially sound however scveve the crisis with which it may be

required to cope. Depressions are uncertain in maghitude and it is a
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problem to decide how great a possible crisis may be, will it inhvolve 12
or 15 or 25 per cent of employment and for how lofg - a few months or
several years? If a very pessimistic view is taken, it will be necessary
to collect high ratcs of contributfons and to accumulate big funds, This
may however ncot be feasible at this stage of ecolomic development in
India, A usual procedure therefore may be to take an intermediate course
by setting up a scheme that cah be expected to remain financially sound
and solvent durifg substantial fluctuatiofNs ih unlemployment but not
expected to cope with an exceptionally severc depression, Measures outside
the contributory ufemployment insurance scheme would be taken during such
an emergentcy. They would include assistance based ot means test for
persofts who, because of long utemployment, had exhausted their rights to
insurance benefits, the necessary funds being provided by the state,
Alternatively, the state might extend the period of uhemploymeht insurahce
benefits and for this purpose make lcahs to the ulemployment insurahce
service which would be repaid during years of good employment,

Though much would depend upon the detailed acturial calculations,
the following some broad issues which may be considered while developifg a
plan for unemployment insuranfce scheme in India,

The scope and coverage of ufiemploymedt insurance scheme in India
should be the same as the scope and coverage of Employees State Insurahce
Scheme, However, in the beginning the scheme should be introduced on
experimental basis covering mainly larger establishments,

Unemployment insurance schemes in different countries of the world
are mostly financed by the tripartite contributions from the employer,

worker and the state, The rate of contribution is geherally very low
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usually ranging from 0,25 to 1 per cent each from employer and the worker
with government undertaking to meet any outgo, In India where the paying
of compensation for retrenckment and lay-off is the sole responsibility of
the cmployer, the respective share of contribution from employer and
worker may be fixed in the rates of %th and Y4th, i.e. 1,50 per cent and
0.50 per cent respectively, The state should however give guarantee to
meet any deficit arising at any time,

Regarding qualifying conditions, the practice though differs
widely from country to country, but commoNly an insured person who has
been cofitinuously a member of the unemployment insurance scheme for 150
days (during the last ten months of his ufemployment) becomes qualified
for the benefit under the scheme, The other usual qualifying conditions
are that the person should be eligible for the work as well as should be
available for the work,

In India, therefore, the qualifying conditicns should also be near
150 days of continuous membership of unemployment insurabce during ohe
year of employment, However, while making provisions for other qualifica-
tions such as eligibility and availability for the work, some exceptions
must be provided., For example, a worker should not be considered dis-
qualified for the unemployment henefit if he refused to accept a job which
has become vacant as a result of a strike,

The benefits under the employment insurance scheme of the Westerh
coulitries usually are very high ranging from 50 to 90 per cent of the
earhings, The duration of these behefits is usually six months, In almost
all the countries the actual amount of benefit is determined after taking
into account the marital status and number of dependants of the insured

workers, and a maximum limit is always prescribed.
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In India, however, it may hot be feasibie to give such high
ultemployment benefit. But at the same time it should also be related to
the basic minimum, I® this respect it may be desirable to vary the amount
of henefit according to the size of the family. For example, for an
unmarried person with no dependants, the amount of benefit may be 40 per
cent of his earnings, for married persons with nc dependants, it may be

5y 50:per cent,and for-married persons with depefidants it should be 60 per
.0eBt, The duration of benefit, which is generakly six'modths, may also be
considered reasonahle. N Indian conditiols,  ;In .addition te yegular.
ulemployment insurance bedefit, provisions should also be made for
providing retraining facilities as well as for supplementary benefit for
rehablitation, The administrative responsibility of unemployment insurance

scheme should rest with the ESIC,
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