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58. Scope 2 ok r o kly penckictbie €0 givo

gpporsaniLy o show chuge; Arvicle 311(3).(1)
Wo s .ug: Juricyiction of Civil Couvts ==

I woule b nocicoe =hat in reopect of both
tho sthigeg Spacitl circuiig  incas Loy Orise in congsaguenco
of which ho suporior tu-horlity LY dlspensa with the
gervics of noycic on th: o iin.uaent publlc servintg, In
tha fivst ot 20 he 1y noi couply with the provisions
of Tl 55 "ng procssd With the 2RGUITY seesecarcnnes

P AGE; 420

ex p~ri: 1f th. porson concornee hns Abgeongoed or Whero
it is for othovr v agone ¢onsLgaered Laopriceicobla to
co.tunie~ts with hivo, bar "hre he ¢can > only "for Spacial
ane Suffieront rowoms Lo B T COTdeu In Weriting", At

th: 8cceong ot 2lgo ha 1oy disp ng wiivh ha i&(ﬂm of
notice 10 he ig o2t pu8frce Y fov voue censong Lo be
recorded 1n Writing "it iy noy: reftgonnbly priccicabla"

Lo give the public servan - conc rnea 2n opsoriunt 3y

of showing causc goiny® “he propod.o punishiint. It ig
trt © that a% boh th sy 2 the satistinretion is tha

Ysubj ceiva'! satisinetion of che supsrior suthorvity hcloing
the enqiiry. Bal Ruls 55 of th. Ci+1l Sevrvic. g (Clagsifica-
tion, Con%rol »nu Appel) Rales ”na proviso (b) to clause
(2) of Ariicle 311 of the Consgictiion reguire that the
reasong fopr such gatigf™ci =2 ghoula be r=2c¢ordged in
wricelng, cher:by-giving sou: gort of linited juriseiction
£o coury o exfuint Whaith' v they ara goog reagons,in law

or no> r=agons 1w Aall., It g ilgo True th2t Accordging to
clause \3) of artrclz 311 of .h: Constituzi.n the satlgfoe-
vion of ths aathority conc:mn-¢ is fin2l., Bat 1t ig well-

g -ttleg that the finalivy confarc ¢ hy such 1 statutory
proviolon WLIL nat tnke awoy Jhe Tinmdteo Jurlesdtetion off
tho Civil Courts. <1

ii) Discrebtiomary pwmar: Whethor justiclable - It
wag point ¢ out hy Hale by (Lawg of England, Thirg Ed.
Voluii: 30. page 688) thnht staguitovy poverg wusi be
exercigu. bon? {ice, rrasm~bly, without neglig nce 2ng
for th ourpoga. for which chhy were confeorvedg. In the
rece.nt byl of S. A 62 S uth on Juciclal Reviow of
Admanistrotive scuion 2% page 183, che lo2rnag author
Afcer poincing oue Lhot th Sourt wust firet axawmine
whaethor th. =a hority hts Qi a in g0 faidh, further
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obaory.a:

"In o0t contoxXxcy tho Crurtg will pursue
on urry furthers "o Will consico v Whother
th: riposliory of “ ¢loerctiony "lthouph
“cting n goo  fmavh, heo ﬁbussf ive poWw T
by uxcreising it f£or 2n intpdsgible parpiss
or Sn ivrol-veont gedun,. s or Without ragnrd
£9 r Levent conglaeracins or Wwith prosa
anre™ o ont bl noess, "

igtin % pAge 2423 the loo~rmed "athor hns

so. thyer c¢~ses whowehy the ayvntutory proviglon

"Theec % potent “u,h-'iuy ls wipowoers. €O
vike a. pr-scrlb 4 coarsa of action when it

is gfisd' , v thn ik Aappenps’ £o 1%,
o thn “in ie opinizn' a given stnte of
Affairs exists"

ang ohservae. 2s Tollows;

UIn c7a s 8ni in +his type of conbext the
chRpreosit o of the opinion or gatisfnetlon

of tho ca.paevunt ~u.hority h~s usu~lly

by n Ncecepted as u)n01u°ivc eeo Mt there Arae
se oral Gictd in. i 'ing thnt thas fct of

th: ~uth.rlty g s b hodle invalic if it vera
shown Lhos sherae Wig no aviwentisl op rati pdl
b1 is ugon Uhlth 1o ¢2uls hhwe fomaen its
opini.n." (Se. eenegl ng cit’ G charcunar.)

Sate of v anglish decisions nay now be noticsd.
The augr Alteror. partea. rmile 1s s2 claorly estoblishon
th2~ 1t 1g only 1in eXewpern 2l currceug®nee g nns, subjact
t2 “he s“ikulruv provi. .- in th- sthaute iuself that
an authority is pornicicg "> eontrévone this male. Thus
in De dartouil hn“gt“,QS ir 1s obsovrveg thnt thare nignht
b obstmcetiv.. ¢om.ucht on the part of the persmon Affacted
which night justify the r-19x-tion of this rule. In
R.V.Minister of Hoalth, 46 i+ Wogs hel. $ha: thera th-
st gate conferr . m ths Minist-r The noWer 2 grtigfy
hing~l £ €hh € the Local “athority hae serv . “poropriata
notice ander Seeyion 63(1) of the Houslng le%, the
sakisfaction of The kinigtepr woald orlinfrily be
sufficiesn® subjeoct o thay Lollouing (nalificaiion:

Mo ¢oub. tha baneg o st not be gatisfieg
with unr &¢ onabl" Iy ﬁwlnass or with culpable

a.planey, bat othe +% suffices that ha
is in faet S?tduL;cx « In the wll-ktnown cnsn
of Makhua. i i v.M, F, (o S S.dAyaratns, 47
Their Lordships of i Privy Coune il while
construalaz - Reguliuion 62 of the Do foncae
(JOLII](':'.:L (‘.J nHns )J:' 1‘ Gl i _L‘ u) ‘L{.-‘ {;\Jl{’, -'i--‘l. MNea,

O 308

1935 of Coylon which cupmoreu the Coniroli-r
Of 1‘)-}{{:]—1»- GG L3O Cory ".Ln ‘hln‘s ‘\}hi‘:‘v‘-‘ th(}
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Controller hag the "reasonmable grounas" to

believe that no &aler shoulgd be 2alloweq to

continuz Aas a gealer observed, while explaining

the Well=known gecilsion in Liversiage v. dnderson: 48

—

tifter all, worus such 2g these are coow.only

foun, when a Lagislature or lav-uaking aunthority
conferg powars on @ ministe, or official. However,
reAd, thoy musi ho intendea $0 sarve in soi@
Bange g & concicion lipmiting the exerclgr of

an otherWwise arbitrary power, Put if the guestion
whe ther the con. i.10on bdg basn s8atisfiasy is to

be conclusively ducided by the man who Wialds

the power %the walu-: of ihe intrnde¢ restraint

is an effect nothing., N> goubt he nust exerclse
th2 pover in bag faith bt the field in which
this king of (uegcion dpigeg 1g such that the
rogervaiion for tha case of bag falth is

haroly wmor. than foruallty. Thoipy Lordships,
therefors, tr ot ©hy Words in Regulation is

in 62,'where the Con.roller hag re2somabla
grouncs o belisve thatd any de?lar 1g unfit to

be Allowey to concinue @s @ ¢ealer' as imposing
a concnition that thow wmugt ln fact axist

such re2gon?ble grounds, known to the Conitwvoller,
boforc ha.can valldly exercige the power of
cancgliasion”. It 1g true that Their Lorgship
went v cher ang saic that Controllers' action
vas aduinistrative ang wag not anenable to
certiormry., HBavw “his porvtion of thair judgement
anes noi App-ar 2 have boen wholly =ngorsed

by th» House of Loras in a recent judgenent

in Rigge v. Blawin, <9 Lore Reig pointed out :

"Noihing short of @ grcig-on of this House
clreacily in pownt-would inguce a2 to 8ccept

the poeivion that, although an enactient
exprassly regulivad @n officiAal ©2 haye r-2sonable
grounds for his dacigion, our law is g0 gafuctive
that & subjout cannot bring up such @ guecision
for review hovwever gariously he may be affecved
ang however obvious it may b: that the official
actog 1n br @ch of his statutory obligation,"

In Rose~Clunis V, Papagopoullos, 50 a gimilar
question Aroga for conslc. rasion while construing Regula-
tion 5(2) of tha Cyprus dievgency Powers (Collectlwva
punishicant) Regulations, 1955 which requireq the Conmissioner
to gatisfy bhimself that sh- inhabiltantg of @ particular
Ar2d Wars given @¢ quate opporiunity of understanding the
gubject-nagser of «he anguiyry an, making repr@sentations
thereon. Regul2axion 13 gav: finaliiy -0 the ordevs mage

.. by ths Covmisgiwmer. Nevarthelase the Privy Council
obsarvace 8¢ pay 33 83 follows, whiloe notleing the argunent
that th. satisfaciion Was @ subjective sdtisf@ction of
tho Com:issioner:

"Thelr Loveships 40t She fope. of this
Avgumuenti, but thiy haink that 1f it coulg
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be shown that there were no grounas on
which ths appellant coulg be satisfied,

a court might infer either that he did not
hon-stly fommthat view or that in forming
1t, he coulyg not h3ve applieg his ming

to th: relovant facig,"

Thus tchaere is abancant auchority for tha view
that thoughy for adequate grounags ©O be recordeg in
writing the superior authority wdy dispense With the
service of notice (at bovh tha stages) on tha delinquent
public savvant 1f he is .satisfisg die to spucial
circunistances vhag it will not be practicdble to serve
ths notice on hiw ang though by clause (3) of artlcle
311 hic saxisfaciion 18 geclareg to ba final, the
courts have limiteqd juriselciion [0 eXxamlne the reasoms
given by him With @ view 405 satisfy *hemaselvi-s that he
did no: act with "unreason@ble reaginess" or with
"eulpable complacencey™ or by not applying his wmindg to
the pelivant facus, 51

i11) Scop: of exercise of viscretion: - Hero
though the plaintlff ex<uinag himself ang stateds that
he was always a* Berhampur -ang that he never avolged .
garvice of noticy, that ths defencant hAs not cared
to 17ag any evioence w,prch the nana £5 ghow that the
plaintiff was (eliberatsly avoiding the receipt of
the charges. Tho charghg Ware sont %o, th2 old address,
namely "Bhar ti Cycle Storesg, Berhawpupe" first by
ragister ¢ post Which was » turnad with an endgorsment
"absant". Then th. T:shsil.”r of Berhampur wag givectod
o affect personal service , the gfms agaress was givn.
On thraa occasims, nomely 23th Decombor, 1951, 4th
January , 1952 ang 18th January, 1952 tha procass
Server répori o $hat tha ¢ 'Lin uvent public gervant was
no% in his hous>, Bat 1 is not cl:ar from th: engorse-
ment as v whether the procoss servers mage enquiries
a% th: agdiress "Bharti Cycle Stope s". Presumably this
WHS (}O-ne-

There was algo nuhing on recorg to show that
the Tehsiladr got affixau 2 copy of the charges at the
regid-nc: of vhe plaintiff, lkts. ki, M(1) ang M(2) are
entiraly silent on %his poinsy ang the only witness
exX=inea hy the defengont (D.W.1l) has obviously no
pcreond] knowledge As ©o how an attenpt was mage to
serve @ ¢opy of the chrgig on the plaintiff. On 29th
Deceitber, 1951 , tho bepuiy Commis sion-r had receilveq
a leiter ux-b signuc by the ploiniiff where his agdress
for a week was giveon ag “Baarti Elacuronics Co. ,
Bohrampur" which sazmg gifferen: frow the original
agroress "Bharti Cycle Siiores, Bor happur'y  If thaese
tWO aguressaes ars loanile2l , sone avldgence to that
effect should have baen givan by “hs defengant. On
rocaips of ék-B on 29th Ducowbhar, 1951, tha Daputy
Com lsglonur was in cucy boung <9 issua @ fresh notlca
Oof th» charg s O ihat now agdress eithar by pogt or
personal scvices theoagh vhe Tehsildsar Of eeneees

Contd.



Berhampue., NO guch affort Wwes agnltiadly mage. It ig
trua that in EX. 8 the p:aintiff gave tha new agaress oLy
for a waek., Bat the Depuiy Conleglioner appealrs o

have assumed thAt the plaintiff woulg ba there for

sxia mmths thared fter boctus. h: sent @ copy of his
final orwr of c¢ischarge IX,F > the adaress on 15th
tarch, 1952,

Thug the factual posiiion 1s ~hat from 3rag
Nov.mbar, 1951, till 20th January, 1952, efforis were
mace O serve <hae chirges m the plaintiff at his
old agaress "Bhartl Cycle S :ore 5, Berhampur". On 29th
December, 1951 %h.. Deputy Comcisgloner hag alweendy
rac ivyea an intim2tion frow “he plaintlff about the
chenge of his agdress. Thig onission to get the charges
servec at the new aggr:ss chough tha Doputy Comnissioner .
wag awavre of ~ha+t change of agoress must, in the
circums :anc-s b held €2 show gross nagligence on his
part, . It woule ~leo cow=> Within the scope of tho
exprssiom "anr nsonable ronalnsgs” or "ceulpabla
compl@c ncy"™ on his parc to arcume that ihe plailntiff
wag gelibev?ely avolging %o m:cedive communication
from his office. The Depusy Cammissioner'sg exercilse
of hig «iscr.tion conforv.s by the second part of Rule
55 of - Civlil Services (Clawificestion, Control ang
appval) Ryles musi tharefor. be helu to b grossly
unr:agon@ bl ang as such nos% binging on this Court.

The gepfiriventdl procesclngs against the plaintiif
suffer fror @2nither sevious infirmly. Ag polhted out
by <hir Loroeships of th, Supmuwes Court in the Khemchane
cas., 52 tha plalniviff was on-itla. t0o a gocond notlce
regaeaing <ht tonvative vi W forues by thae superior
aythority @about tha natwuw of tha punishiiecnt to be
proposy aha whha o be givin 2n opporwsunity Lo show
Cau8e ag~inat That punishwent., Here it 62 g not Qppedr
the e any affo © wag made ©o serve tha second notice, and
'the Doputy Canhissicner'g ora r lxt. F algo unnss not
show eh”t ho apolic-¢ hig minge to this aspact., He has
Writrnin 2 compoalie orcor holuing after an ex-parte
enquiry tp'c th® chilrg e wave provead ang geclding that
the plain:ifl should ba cischargey from sorvice. He
has n»>t s .~te¢ anywhe » thas after holowing the charges
to e prov-d h formeo an opinion a¢ €0 the punishuent
propoiseg ang vhan further ¢iclaad tha +he sacong notice
alsn couls not b- servag on tho plainiiff as he was
gzlibevetely @voiging %o rocedive comaunicailon ang that
conseqgu nely th Doputy Commiswron2y Wag coupallegdg 0
a@x reise the slgcrexio eonfovrag on hin by proviso (b)
to druicla 311 (2)... 53
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THE ABOVs REFERRED C.5:=5 ARE GIVEN BELOW :

0. Bul Kissen V.Collector of Customs,
AIR 1962 CGal. 460,

4, Jaffar Imam v. Calcutta Dock Labour Boarg,
ALR 1lg62 1. 411,

43s IR 1961 MP 261, Rel onj; Balkishan V.
Chiaf Secretary, ALR 1963 MP 216,

43, Dharni Mohan Barman V, STata of Assam,
AIR 1963 pss 183; Shama Charan V,
Cai. 'issimers Bareilly, ALR 1962 A1l 11.

14. bveavs of Origsa V., Krishnaswami,ALR
1964: OI‘i. 29.

45, 1918 4iC557 at p. 561; ALR 1918, 46: 1937-3
Al ER 176, 47:; 1951 4AC 66,

48, 1941~3 all ER 338 at p.77 (of 1951 AC),
19, 1963-2 WLR 935 a¢ p. 950,
S0« 1958 411 BER 23 ag p.33

5l. State of Origsa V. Krishnasw-ml, AIR
1964 Ord, 29

52, ALR 1958 =0 0.

53, ©%¢ we Of Opige® v, Kyplcshnagwami, ALR
1964 Ori. 29,

* ok ok



\\LDQ)
&Q)’ 1257, Babor Rodd

Q\ Mew Delhi
July 22, 1974

Yor ravour of Publication

Mr, Gecrge Fernandes, Convener, Preparatory Commlbttec
of * Walioual Convention of “orking People Teleased the
follouing DeclaPatlon to the press:-

Declaration adopted at the meeting of Central
Troce Union organisations and national Federations
of Labour . held in Wew Delhi on July 21, 1974

ths Governmwent of India has struck the woret blow voh o
the yoiiing people of India by promulgating the Ordinance
previcias for the compulsory deposit of all additional
war.s ond halfl of the increace in deamess allowance hy
211 wage and salary esrning persons in the industrial
and g2rvice sectors., The move is nothing short of a warse
fre-.ze which the government has been threatening for the
last three years.

The Government has sought to justify this ordinance
by séating thet it is intended to bring down the prices
and check inflation by imwobilising a part of the money
supnlv, It is significant that the affluent class of
people vho have money for wasteful expenditure and luxury
consupiion should not be affected by this attempt to
imaobilise money supnly. The other two ordinances, vi-,
on compulsory deposit and on restriction of dividends av.
but symbolic gestures which do not touch even the fringe
of th~ prohlem of inflation and price rise. While the
truth is thet the working clas~es are in no way responsibi~
for thes ~conomic crisis, the Government, by the wage
[r>.zz criingnce, is trying to lay the blame for its
nolicy foilures at the doors of the working people.

The woges and deagrness allowance of an overwhelming
nian~ e of persons affected by the Urdinance are actually
sp 0’ on fooid, In fact, more than fifty per cent of the
a®"zctd wage and salary earners and their f amilies
actuslly 1ive below the poverty line. Tt speaks
voluucs Jor the anti-working class and anti-people
charccvry of the Government that it should have thought
ol atiercwing the poorer sections of society in its much-
trump-tec 6rive to holé the price line,

"he phenomena of rising prices amd the economic
crisrs f.cing the people arc the inevitable outcome of the
wronz policies of the Government pursued over a long pcriod
cf time dncluding deficit financing, cver-increasing wmoncy
supnly,; =xcessive indirect taxation, unproductive QOVGrnmanallw
expeniiur , under-utilisation of the imstalled capacity
both in public and private scciors, repayment burfen of
for.i-a debts, <overnment-imposad price rise of several
egsoniinrl and bhasic commodities and Lax evasion on a
glegantic renlo.

“ne growbth of a parallel black moncy economy which is
now ovesshadowing the government-managed economy and is
raspoiieinble in no small measurs for the present economic



2
orisis, is neither a freak development nor is it a global

phesomena to which Mrs, Gandhi refers to"day‘in.and day oui.

Thz black money in the country has been created by the
vested Intercsts in connivance with the ruling Congrese
Party and government interests., A government which plead:z
helplsssness in tackling the black money question has

no rizht to remain in office for one more day,

"he agricultural and industrial sectors of the econony

are also stamating: There is inadequate production

and ineguit: ble distribution of foodgrains and other
essentlal commo”ities, To cover up its failure, the

govern =nt has besn fesding the Indian people on false

and inflated statistics of foodgrain production. There is
no undcrstanding of priorities c¢ither. From cars to
con’i.ioners, r«frigerators and other luxury goods, the
emphasis is on producing the n~eds of one per cent of th.

people, Al thz same time the anti-working class and anbi-ci

union actions of the Government have completely antacouniz o
the r.nks of the working pecople whom the govern ent
has now b:-gun to takz for granted.

Tn the situation created by the Government, the
workin class movement can have no alternative but wage
a rzlentless struggle to protect its earniligs and its
existing low standard of living. For what the Government
is doing is nothing short of a concertad bid to starve
the workers and their families by a further reduction
in thoiyr real earnings which have already been on the
decline during the last several years. Tle entir-
trade union movement must immediately get together
and chalk out an effective counter-ofensive to defeat
the govern ent's attack against the working pecople.

The meeting of Central Trade Union Organisatiors
and Jjational Federation of Labour held in New Delhi on

July 21 hereby demands that the Government withdraw the an i

working neople ordinance at once, At the same time the

me2ting resolves L

1. ©Tc mobilise th2 country's working c¢lass to fight
against the ordinance to frecze wages and deammesc
ailowance;

2. Lo launch a nationwide campaign of agitation
and education of workers;

3, Lo obsc¢rve an anti-wage freeze ordinance week
from August 9 to August 15 by staging mecetings,
demonstrations, dharnas etc,

4s to stage massive demonstrations before Parliamont
and Statec pAssemblies and other government offices
on gugust 9;

5 Lo orggnice with immediate effect continucus
dewon strations before every factory, office and

other establishments protesting against the wage freezed,

6. to convenc a National Convention of Working Peopl.
in Mew Delhi on pAugust 28, 1974 to plan the detoils
of the programme of massive strusegles and strikc
actiony and

7. To set up a Natlonal Campaign Committee at the
Notional Convention of Working People to carry
forward the movement to a successful end,

d'e
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The mesting decides to set up a Preparatory
Cominlttzc consisting of representatives of all Central
Trade Union organisations and national federations
cf Labour to organise the KHational Convention and to
do all work incidental to 1it,

The working class movement is today passing

through the gravest crisis it has faced in recentl

yearc, Only through united action and at tremendous
sacrific. will db be possible for the workers

to bcat back the attack mounted against them by the
Congress government., The meetine calls upon the workine
psoplc¢ to rally round the united platform now being

set up through the National Convention of Working Peopl iy
and rcady themselves to launch a mighty struggle in the
net [cw days, The mezting appeals to the INTUC to mak~ ¢
caus: with the crganised trade union movement in the
country and join the mainstream of the working people in
the ensuing struggle.

//k’(-’"h"'t\- {[\w/\__a/( \_ﬁ S
George Fernandes
converer
Preparatory Committes for Natlonal
Convention of wWorking People
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