








the gun shot injuries. Post-mortem examination was conducted by a team of

doctors and they opined that death was due to bullet injuries.

Preliminary investigation was carried outv by PW-182 Deputy
Superintendent of Police Shri M.G. Agarwal. There wés agitation by the
workers that investigation shall be conducted by the Central Bureau of
Investigation and the Govemmenf of Madhya Pradesh requested the Unfon of
India seeking help of the Central Bureau of lnyestigation. As part of police
investigation, PW-182 visited the scene of occurrence and got prepared map of

the site and he took steps to see that Viscéra of the victim was sent for
laboratory tests. He took into custody the pellets recovered from the body of
Niyogi. He took statements from Bahal Ram, the servant and also from the
widow and daughter of deceased.. He got prepared photograph Exh. P-180 to
P-196. He got report from Serum  Science and Chemical Analysis which are
marked as Exh. P-430 to P-432. He recorded statements of various other
witnesses. .Accused A:3 Avdhesh Rai was taken into custody on 13.16.1991.
On 1.11.1991, he seized diary of deceasedNiyogi and on 9.11.1991 he

handed over the investigation to CBI officials.












witnesses examined by the prosecution turned hostile and did not support this

version. The overall evidence given by the prb‘secuﬁon would only show that
some agitation had been going on against the management of these industries

<

and the deceased Niyogi was spearheading mary of these agitations.

Another item of evidence is the rec:‘ovefy of a diary allegédly maintained
by deceased Niyogi. The diary of Niyogi was marked Exh. P-93. In the diary,.
Niyogi had written that indust;ialfsjs like) Simplex/Kedia along with higher
officials of Durg district had formed a fascist géng and that the sad thing was
that the judiciary of Durg and Rajnanacﬁagaon districts had also joined this gang.
On page 172 of the diary, he had written the names of A-2, A-3. In a micro
cassette produced as Article 'C’, deceased Shankar Guha leog( had recorded
a speech whereihﬁaC mentioned that he apprehended a danger at the hands of
some persons and he also said that people .of Simplex were indulging in.
mischief and in particular the fifth respondent Moolchand Shaﬁ. The name
of A-2 was also mentioned in the diary. That apart, deceased Shankar Guha

Niyogi submitted a memorandum to the President of India.  In this

memorandum he has stated elaborately the grievances of the workers and
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The entries in the diary and the representation Niyogi had submitted to -
the President of India were in general terms.  He apprehended some danger at
the hands of - some industriélists as the agitationvof the workers had been
going on and in some instances the henchmen of the industrialists had
unleashed physical violence on the workers. Even though he had mentioned
the names of some of the accused persons in the dia'ryv and in the cassetts, that
by itself may not be of any assistance to the prosecution to prove the ca'se as

the entries in the diary and cassette do not refer to any avent which u!timatély

was the cause of his death.

Another item of evidence strongly relied on by ‘th‘e prosecution to prdve
the case of conspiracy is that some of the accused persons had visited Nepal,
which, accord‘ing to the prosecution, was to procure some illegal weapons to
carry out the common object of the conspiracy. ~ PW-91 Ravinder Kumar
Mende @ Ravi deposed that the first accuaed Chander Kant Shah made the
programme of going to Nep‘af in a tempo truck and the first accused along with
A-4 Abhay Kumar Singh and A-3 Avdhesh Rai went' to ngal via Banaras.

On the way, they stayed at Khalispur and reached Nepal on the next day and

stayed at Hotel Kailash. The second accused Gyan Prakash Misra reached








that.it
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Maurya Talkies has got anything to do with the murder of the deceased

Shankar Guha Niyegi.

The' fact tha't some of these accused had absconded from the place of
their business at the relevant time is also pointed out by the counsel for the
appellant .as an incriminating circumstance.  When thé murder of a tradé
union leader took place, there were -strong allegatfons that the industrialists in
‘the area had been instrumental in causing his death.  Under those
circumstances, if any of these accused had absconded from the place, it could

not be said to be a factor to prove their.guilt.

Another incriminating circuhstance sought to be proved against the
accused is the extra-judicial confession alleged to have been made by the
ninth accused Paltan Mallah whereir he named A-1,A§2, A-5 andA-6. ltis
alleged that he mads the ccnfession to PW-105 Sétyaprakash Nishad ahd A-§
is aileged to have disclosed to PW-105 that these accuised persons had given
him money and he murdered Shankar Guha Niyogi for the sake of mbnay.
Under Section 30 of the Evidence Act, the ex&a-judicial confession made by a

co-accused could be admitted in evidence only as a corroborative piece of
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deposed that all along the boy was sitting in hfs shop and he identified the boy
as the ninth accused Paltan Mallah. He further stated that the CBI officials
came and questioned him and showed him the photograph of that boy. This

witness identified the ninth accused Paltan Mallah in the court.

The counsel for the accused vehemently attacked the evidence of PW-
66. It was submitted that going by the eVsdence of PW-75, P-61 Jaquddin
and PW-72 Jainarayan Tripathi, the accused Paltan Mallah could not have
been present in the shop and that those who were in the shop wére B
Birendra Kumar, PW-59 Rajbahadur and the father of PW-59. According
to PW-61, he had sold 13 cartridges to Satyanarayan Si.ngh and Birendra
Kumar had'sig‘ned in the register. PW-59 Rajbahad_ur deposed that he is an
armourer in the palice department. He deposed that Ram Bahadur, a police
constable told him that his son had taken a licence and he wanted to purchase
a gun. Rajbahadur and his son went to the shop of PW-61 for purchasing a
gun. Based on the evidence of PW-SQ,l PW-61 and PW-72 4it was stated that
the ninth accused Paltan Mallah could not have beeh in the shop of PW-61,

but in the face of the evidence of PW-66, we do not think that there was any

mistake as to the identity of Paltan Mallah. ~ Of course, the fact that the















But beyond these two consequences, no further consequence
ensues.”

In a subsequent decision reported in Poora_m Mal vs. Director of _

Inspection (1974) 1 SCC 354, this Court held :

"So far as India is concerned its law of evidence is modeled on
the rules of evidence which prevailed in English Law, and Courts
in India and in England have consistently refused to exclude
relevant evidence merely on the ground that it is obtained by
illegal search or seizure.... It would thus be seen that in India, as
in England, where the test of admissibility of evidence lies in
relevancy, unless there is an express or necessarily implied
prohibition in the Constitution or other law, evidence obtained as a
result of illegal search or seizure is not liable to shut out.”

This decision was later followed in Dr. Pratap Singh vs. Director of
Enforcement (1985) 3 SCC 72.

The provusxons contamed in the Cnmma! Procedure Code relating to
search and seizure are safeguards to prevent the clandestme use of powers
conferred on the law enforcmg authorities. They are powers incidental o the

conduct of investigation and the |egislature has imposed certain conditions for

carrying out search and seizure in the Code. The courts have interpreted
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Evidence Act, 1872. The éuggestion was to the effect that in a criminal
proceeding, where it is shown that anything in evidence was obtained by
illegal or improper means, the court, after considering the nature of the illegality
or impropriety and all the circumstances under which the thing tendered was
obtained, may refuse to admit it in ev‘idence.‘ if the'_court is of the opinion that
because of the nature of the illegal or improper means by which it §Was
obtained, its admission would tend to bring'the administration of justice into
disrepute.  The Commission also quoted the various circumstances
surrounding the proceedings that may entail the exclusion of such evide’nce\
but the suggestion of the Law Commission was not accepted‘a.hd.no legislation
was effected in line with the recommendations of the 94% Report of the Law
‘Commission and the position continues to be that the evidence obtained under
- illegal search could still be admitted in evidence provided there is no express
statutory violation-or violation of the constitutional provisions.. For example, if
certain specific enactments -are made and the search or seizure is to be
. effected in accordance \.;ith the provisions of such enactment, the authorities
shall camply vwith such provisions.  The general provisions given in the

Criminal Procedure Code are to be teated as guldelines and If at all there Is
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any minor violation, still the court can accept the evidence and the courts

have got discretionary power to either accept it or reject it.

In the instant case, we do not think that the court has violated any
such provision merely because the witness was not from the same locality and

his evidence cannot be rejected.

The next important evidence against the respondent-accused Paitan
Mallah are the two extra-judicial confessions allegedly made by him o two
witnesses. The first is the confession the appellant is alleged to have made
to PW-105 Satyaprakasﬁ Nishad and the secon'd to PW-124 éishambhar
. Pfasad Sahni. PW-105 Satyaprakash Nishad is related to Paltan Mallah. ‘He |
depoeed thet in 1991 Paltan Mallah came to Chainpur village which is about
35-40 kms. away from his village at Nibahi. PW-105 deposed that Paltan
Mallah told him that he is involved in the murder of a leader and the CBI was in
search of him and on further questioning he- told the entire details. He gave

the names of other accused also and informed the witness that Cél had

announced Rupees one lakh as reward for his capture and therefore he wanted

to go to Nepal. The witness agreed to take him to Pohari Bazar where his
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reliable and trustworthy and fully supported by the evidence of PW-125 and we

find no reason to discard the same.

Then the most important item of eQidence against the .accused, Paltai
Mallah, _is the report of the ballistic expert. PW-192, the Deputy
éuperihte_ndent of Police of the CBI déposed that after the arrest of the
appellant Paltan Mallah on 25.8.1993, he recovered oﬁe 12 bore country-ﬁade
'pist‘ol, 13 live cartridges 12 bore, one foreign made pistol, 6 live cartridges of
.38 bore and a motorcycle. The country-made pistol, the foreign made pi%tol
and the cartridges weré sent for examination by the ballistic expert to‘ the
C‘entral Forensic & Scienc'e Laboratory, New Delhi.  During the post-mo}terri.
of the deceased Shankar Guha Niyogi, three pellets were extricated from his
body. These pellets were se’nt to Forensic Laboratory at Sagar and theréafter
the; were deposited in the court by PW-192 and these pellets were also later
on obtained from the court and sent for examihation by the CFSL. PW-159,

| the ballistic expért conducted detailed laboratory test-ﬁre.s and microscopic
examination and he gave Exh.P-398 report wherein he opined that three lead

pellets marked P-1 to P-3 must have been fired fram & 12 bere ceurniy-mads

pistol. He deposed that he had prepared the report on the basis of the
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