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The com plainant union h as f i l e d  th© p r e se n t  

Complaint aga in st the respondents, complaining of u n fa ir  

labour p r a c t ic e  under S e c t io n  2 8 (1 ) read item  N o id  

o f S ch ed u le  IV and item  h o , 4 (a )  o f  Bohedul© IX o f  t h e '  

H aharashtra R e c o g n itio n  o f  Trade U nions end P rev en tio n
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of Unfair Labour Practice* Act, 1971* B rief material

facts giving r ie e  to the present Complaint, as can be 

gathered from pleadings of the parties and submissions 

made at the bar by both the learned A dvocates, a re  as 

under i

I t  la alleged th at respondent No. 1 i s  a public
H a l te d  company en&a^ed in manufacturing refrigeration

devices?, aircoriditionlng p lants, l’he complainant uni or

r e p re s e n t  m a jo rity  of w orkers employed a t  rgaponthaot *s>

I’hane factory and various o ff ic e s , godowns, and s e rv ic e

centres at Bombay apart from Pune. I t  i s  the only union

existin g  in the respondent company since 1973. I t  i»
further alleged that the respondent company employs about

3,300 employees a l l  over India, of which 900 are in  Bombay 
Pune,
^Qd thane establishm ents. The respondent company has 

t ite re d  into a settlem ent with complainant union on general 

demands on number o f occasions Including in the^ears 1972,
1974, 1978, 1981 and 1985. The e n t i r e  r e s p o n s ib i l i t y  of 

administering the union was taken over by the em ployees.

S h ri h»Vaeudevan was th e  c h ie f  fu n c tio n a ry  o f the  union 

who was elected  as the General S e c re ta ry , Bhrl i-i« Vaaudevan 

i s  a llo y e d  at the Band Box House e s tab lin h m en t o f th e  company, 

tie i s  On the r o l ls  of the respondent company since I9&t and 

was employed as a Stenographer in Airconditioning and 

Refrigeration sa le s . Most of th e  n e g o t ia t io n s  have been 

held between the Managers of the resp o n d en t company and 

Shri ti,Va»udevan in i t ia l ly  G eneral Secretary of the cbmplai- 
aattt union and who subsequently become Vice P re s id e n t of th e  

union In 1981 after he was elected  as the General Secretary 

of the All India Blue Star Employees Federation.
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Complaint (ULF) **o. 1419/69.

I t  iv- alleged that besides presenting employees gxifcvunuae 

to the raanagement, Stiri ft. V&sudev&n was allowed to meet 

workers, l is t e n  to th e ir  problems and take up the issu es  

at tiw appropriate forums. Shri N.Vasudevan was given tliflg 

o ff for pursuing union work and was not required to  do p j'
o ffic e  work, in i t ia l ly  i t  was for two hours in the morn 
and two hours in the evening* This system worked from

1978 to  1963* 3 hr I Vasudevan became the General Secretary

of the M l India Blue Star Employees’ Federation, whicbwM

formed in the year 1975* The respondent company fej
< < ; * .JU? ' •• $L<

recognised the Federation under the settlem ent dt*J0#10»l9M  

though i t  was formed in 1975 end issues of a l l  India nature 
were r a is e d  by the Federation from 1975 onwards and tome 
o f th e  major issu es were resolved through direct talks.
I t  i s  f u r th e r  alleged th at the Federation did not haVW 

o u ts id e rs  in  the committee excepting the President who 
happens to  be the President of Bombay union. Thus> 

fo r a ll  practical purposes the twelve constituent untcnBWS 

and the federation became an organisation run by 

themselves. Shri Vasudevan, because of his pioneer 

in organising the unions and subsequently the fedi 
became the c h ie f union fUnstiensryc
ro le  and also taking into aoecuat the * f  isfek

jobs handled by other o ff ic e  bearers cf the union and; 
Federation, r.,8p,<^dent,r.^l.^g.Sl^-1.H,-Vai 

aa union work while on duty so le ly . He was not M ai
company work einoe 1963. I t  ie  alleged that the

company was aware that Shri ft.Vasudevan was carrying QUj|

only union a c t i v i t i e s  du ring  working hours and th is  r ig h t  
was uy m utual ugreemetlt .  The responden t company hae been
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paying normal salary and annual increments to Shri Vasudevan 

t i l l  October 1939* He was e lig ib le  to get h is leave and 

allowanced and was enjoying them lik e  other employees 

a l l  these years*

By a memo dt* October 31* 1939* handed over to  

S h ri ft.Vasudevan on November 6* 1989* th e  responden t company 

has sought to b e l i t t le  the agreement in ree lec t of Shri Vasu* 

devan doing union work while on duty* By thin memo th e  

respondent company has decided not to pay sakiryAagoa to  

S h ri Vasudevan from October 25* because wan

doing union a c tiv itie s*  I t  is  further alleged that th e  

respondent company stopped to pay salary to  B hri Vasudevan 

from October 25» 1939* and he has been threatened with 
punitive actions* All possib le attempts have been made 

by Shri Vasudevan to  convince the company to  withdraw such 

steps against him* and continue to  pay him salary/wages
,1 : t

in  the past* and consequently permit him to  do union’s 
work for whole of the time in a day rather than in s is tin g  

as a condition precedent to work in th e  company fo r being 

e l ig ib le  to claim the salary and wages. All h is  such 

attempts have failed* Hence* the p re se n t Com plaint has been 

f ile d  for grant of various r e lie fs*  including r e s t r a in in g  th e  

respondents from acting in contravention of the provisions of 

subsisting settlement d t. November* 1* 1983 in so far as 

i t  re la tes  to grant o f r igh ts to Shri Vasudevan about payment 

of wages etc* for performing union work w h ile  on d u ty . I t  

hM; a lso  been prayed that the necessary d irections sh all be

led to  the respondents to temporarily withdraw the l e t t e r  

di* Ooiobdr 31* 1989* and allow Shri Vasudevan to  co n tin u e  to  

do the union work while on duty and to receive wages/salariea

etc* at the rates stipulated  under the agreement dt, ftovember 1, 
iQAR.
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?. Application Ex. U-2 haa been f i le d  fer grant of 

in terim  r e l i e f .  The sa id  a p p lic a tio n  waa heard opfcerIt0 

and has been decided by the then Member, Shrl S.V.Vaae,

or, 29.1.VJ9O.
Hie said ap p lica tion  Ex. U-2 came to  be re je c ted i  

3. The eeM  «ntM e«etei* «*» respondents have roalatod

t h e  C o m p la ln t  ln te r a l la  on t» «  grounds mentioned InEx.C^I,

dt. ie . 12.1989. I t  l e  the main bone of contention o f the 
any

resp o n d en ts  th a t  the respondents are not g u ilty  of/unfalr 

labour p r a c tic e  under Item ho. 9 o f Schedule IV or under tt*B 
to* ^(a) o f  Schedule IX of the MRTU & PULP A ct, as a lle g ed  

in  the Complaint* I t  I s  further contended th a t the  

complainant has m iserably fa ile d  to  show hew the settlem ent 
by the 1st respondent company w ith  th e  complainant union  

has been v io la te d  amounting to  u n fa ir  labour p r a c tic e  

th o  A c t. I t  i s  further contended th a t i t  i s  w ell se tt le d  
I-/. tfu t the employees earn wages during the period they  

attend work u n less they are on authorised lea v e  w ith  pay*

I t  i s  contra ied that In absence o f  any evidence fr«a th e  

co ’fipHd.nant showing that th e  employee concerned in  the  

^bove Compj.ui.nt has a c tu a lly  worked» he can not sseK 

r e l i e f  from th ia  Court for wages which adm ittedly he has  

not earned* I t  I s  further contended that on the p r in c ip le  

o f ‘no work uo pay ’ th e  employee conceruod i s  not e n t it le d

to  any wages and th a t  under i t »  r u le s  ano in s u la t io n s  us 

w iJl I to  KaWp i t  la  re q u ire d  to  pav to  employees

o n ly  when they earn the same* I t  i s  th a t

•WX 'faeudevan w »  never

during working hours or to  perform the it. A. s p i r i t  le t*  

I f  at a l l  he was so doing i t  was without thy knowledge 

of the management, he has never been d irected  by tie



o ffic e  hoursondent com ply to do union1?? work du» n>

I t  i s  contended th a t S h ri Vasudevan was ::-ny<n a l ly  warned 

by Uls aupsri w *  fo r n o t perform  I.-;;; h is  w jriu  I t  i.s con- 

tended th a t  no employee can do utu on vwu at tn^ cost o f  

th e  corapany»ond fo r e a rn in g  h ie  wa^«» be -,a« t  rj^orforru h is  

duty* At no time Shri Vasudevan was relieved  by the company

id  do u n io n 4® work w h ile  on duty* I t  has a ls o  been c a te g o r i -jg !'• •; _ '
cally denied that he wa» net given any work since 1963.

Xt le  a lso  ca tegorica lly  denied that Shri Vasudevan was 

provided with th e union o ff ic e  at Sand M Sox establishment 

of the company* Existence of any agreement between the 

respondent company and Shri Vasudevant or union* i s  c a te g o r i ­

c a lly  denied* I t  i s  contended- that since Shrl Vasudevan 

has not earned wages from October 25 > 1969* he was not p aid  

salary. A llegations about the threat with punitive action  

have been categorica lly  denied. I t  i s  la s t ly  contended 

that Shri Vasudevan has been repeatedly warned fo r  doing
\ . b •' • ;/ *-> * •“
Union a c t iv it ie s  during working hours without prior permission
'Cfi* j
Of h is superior* Xt i s  also categorica lly  denied that 

Shri Vasudevan was not given any stenographic work since  

198>* According to the respondentsiexolusively doing th e  

uniotyfeork while on duty i s  not at a l l  a service condition or 

term o f employment of Shri Vasudevan as whispered in  th e  

Complaint* After denying rest of a l l  other adverse contents 

in  the Complaint* the respondents have claimed the dism issal 

of the Complaint*

3e The complainant union has examined three w itnesses

in c lu d in g  S h r i Vasudevan* T heir evidence i s  a t  Ex* U~9»

U*IQ* and U-12.

«•*> (3 »•<■»
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In addition to oral evidence the union has also  
relied upon acme documents. The company did notexamine 
witness in support of i t s  case, hut relied upon certain  
documents.

Consequent upon the pleadings of the p arties and 
looking to the dature of the controversy involved in  th is  

case, tbA points which do arise  for ®y consideration are
as under s

i)  foes cooipi-iinant prove that the respondent 

has committed fa ilu re  in  implementing 

settlem ent, agreement or Award, and theraby 

committed aa unfair labour practice as 

contemplated by item Uo, 9 of Schedule 

XV, as stated in  the Complaint?

H ) Does complainant further prove that the 

respondent has enoouraged or discouraged 

member ship-in any union by di a^l&lnating 
against any employee, that Is  to  say

X
discharging or punishing an employee 

because he urged other employee to 
jolraXsr-ganise a union/ ea /?ch/^p3ate< 

by item ho, f f  4(a) of Schedule II of the 
MRTU a PULP Act, 1971?

H i) What order?

My findings on the above points, for the reason* 
recorded thereon, are as under i

I) YES 

i i )  WOe
H i)  See final order,
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5* Undisputedly there i s  no d irec t w ritten agreement, 
settlement or award of whioh the non-implementation is  

complained of, by the union.

At the ou teat i t  i s  requ ired  to  be s ta ted  th a t item 

Ko, A of Schedule I I  of the WttlU & rtlLP Act, 1971, has not 

been much aj'gued a t the bar by Shri Menon, tup .leax’aed Advocate 

appearing for the  complainant union, Much mors? time and energy 
is  devoted by Shri Menon in convincing the Court a t tho bar 

about the applicability of the provisions of item £o, 9 of 
{Schedule IV. Xn nut-shell the grievances made by the complainant 

in this regard can be stated as under s

The complainant, Shri Vasudevan, is  working solely 
hours

for the union during a l l  the time of the w ork ing£since l a s t  

Wore than a decade, and is  receiving salary and wages 
■Regularly from the respondent. According to  the complainant 
th is  has become an implied term and condition of his service, 
and any breach thereof amounts to  unfair labour practice as 
contemplated by item No, 9 of Schedule XV o f  th e  Act. Hany 
Circumstances, past p ractice , au th o ritie s , e tc . have been relied  
upon in  support of th is  alleged righ t vested in the complainant 
to  claim the wages without working for the company, but for 
working the whole time for the union during office h o u rs .

6, Vndiaputedly Shri Menon could not lay his finger on 
any particular document rec iting  therein  that Shri Vasudevun

Will be entitled for fu ll wages and salary from th e  company
••• , ' i  . .

as i t s  employee, but for working for the union for whole time 
of the day. However, Shri Menon in  h is perauave tongue haa 
drawn my atten tion  to  various attending circumstances,'admissions 
on the part of the w itn esses , and conduct on the part of th e
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m una^w m ent I n  s u p p o r t  o f  h i s  argum ent t h a t  t h e  lo n g  s ta n d in g  

p r a c t i c e  and c o n c e s s io n  in  th is  regard has been elevated  to  
the s ta tu s  of an Implied agreement in  between th e  management 

uui the unioni and breach thereo f amounts to  an u n fa ir  
luoour p ra c tic e . 3hri Henon has a lso  fu rth e r taken me 

tnrouzh each and every settlem ent th a t  has taken p lace 

between the union and the management from tim e and;' agaiM, 

ru n f  frotfi 197?♦ to  i9a% in support of h is  argument indr 
to w >rr( . or the union for1 whole time by 3nri V&sudeuan

oecoias puri and parcel of terms and conditions of h ta  

service,, according to bhri ttenon many a time® th e  man^cemeat 

n&» put forward a demand-that union a c t iv i t i e s  sh a ll  not 
a t  a l l  b« done d u r in g  o ffic e  hours* but by the-tim e i t  

was withdrawn as s e t t le d . 3hri Menon wants me to drewft 
an inference i,ro’u a l l  such steps on th e  p a r t of th e  menage* 
<nent that the previous p rac tic e  or concession givan to 
nhri vaaudevan for doirn* union work for a l l  th e  time during 

o ffic e  hours was continued and never interrupted* I will: 
take necessary care of th is  lin e of argument* and the 
various se ttlem en ts l i t t l e  l a te r  in  the below part of th ie  

order as and when necessary*

7. as against a ll these submissions* the 1carped
Advocate dhri Shah has strongly and etreneously urged at 
the bar trust question o f paying earned wages to  the  workmen 

w  M; au iitttfd ly  ro t working for the company does ac t 

.. $«•••-, c •. tinp ~ hint the term ’earned wfc.&»?n’ a? i> 

m l  . ?d u-. N a tio n  2 (rr)  of tnv in d u s tr ia l  Disputes Act* 

and for beine e l ig ib le  to  earn one ha® to  work fo r •

the company end ©urn wag^s. He has urged th a t assuunieg 

for the  sake of argument that some time in the past a 
concession was given to  Shri Vasudevan for working for the
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union during office hours, and a t i l l  treating  him no
e l ig ib le  to r roca iv ln ... st a la ry  or wage-j, do; not neee- 
Mta-Uy tg?an th a t any valuabl a r  i $ ,h t  * b v b  1 n v<• tvd 

once for a l l  In ^bri Vasudevan to clalui ŝ -; ;,ry or .w rrej 

waf.u without working a t  eurty tiiao i or . •/.;. ?>y „

Accord!’-y I. o nib ovv • i i  puy such  a g r s * / ■' io.l I . c u

ia  tu© p as t, the sum© can not ba orurded l ../.a  - v e w , z  

because such agreement 4 or being valid mu? ' be ;>?;
lega lity . in other words,according to ^in and, xn  
agreement based on breach of trw statutory provisions 

becomes a void agreement, and breach thereof can not be 
Said to  be an unfair labour practice as contemplated under 
item No. 9 of Schedule IV of the Act*

8, Ho has further drawn my a tten tio n  to  the uj.pointmant 

le tte r  and the terms and conditions of se rv ice  oi -h r i  Vasudovu 

Be has fu rth e r drawn my attention  to  the undisputed plea taken 
by the complainant Ghri Vasudevun of bin not work! nr. for the  

management, and claiming to  have become en titled  for earned.
In short, according to  unri 3hah« tba -uustion of 

g ran ting  r e l i e f s  prayed for in  tha <-Oi»plc.i:rc in vlaw ;>i the 
undisputed p ica, and evidence led by the complainant does not 
a rise .

9, Consequent upon the submissions nude at tin? by 
both the learned Advocates, as discussed above, J am 
constrained to take a ll  the points serioH y Cue aitax’ another 
for consideration.

10, . So far as the oral evidence led by the union is1 ■kr * '
concerned, i t  must be fairly stated to the credit of th e  

union that i t  has succeeded in bringing on record tha ti •
3hrl Vaaudevan has been working since la s t  more than on©
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decade for the union during o ffice  hours* I t  must a lso  be
fa ir ly  stated to  the credit of the union that i t  has 
succeeded in bringing on record* by way o f oral evidence* 

that the respondent has been paying earned wages to  

^nri Vaaudevan for working fu ll time for the union during 
o ffic e  hours* Cursory reference to the part o f th e oral 
evidence re lied  upon by the complainant union, w il l  fortify 
the observations made in th is  regard* Evidence of 

dnri vaaudevan is  at Ex* U»9. He has f i le d  h is a ffid av it  

by way ox examinerlon~in«chief* He has categorica lly  

stated, that U er? e x is ts  an agreement and settlement between 

tne respondent company and the complainant union* about 
allowing him to perfoxm the union work while on duty end to  

ear* wa^es for dhicik union v.ork while on duty* H# 

ratteraiuu tuat tue uieuo d t. 31.10*19^9* issued to hl$i by , 

tnv respondent i.o. 2 is  in  v io la tion  of terms o f settlem ent 

ai ned ou1*11*l9£3* More or leas sim ilar facts have been 

sworn oy other two w itnesses'of the union* They are 

dhri Maheshwari * Ex* tM i*,and dhri Shivdasani -  Ex* U~12* 
a ll  these w itnesses have been eearehlngly cross-examined 

by tne learned Advocate appearing for- the company  ̂ ft|V 

i t  must be stated that a ll these witnesses hava Tt'^uelly 
stood to tue td st of the orosa~exo»inati©nQ

throughout maintained that Shri Vasudevan yaa «llws4'--;by 

the company to perform union work while on dutyP and to 
earn wages by doing union work while on duty«

11. i t  is  sign ifican t to note and remember that even 

thouji the company has tried to  deny this material fact* 
b u t h&s miserably fa iled  to brine anything concrete on 
record indicating that Shri /aaudevan was nt any time 
entrusted stenographic job for which he has been employed*

•» 5 «•*»
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Had r e a l ly  3 h r i Vaaudevaa been e n tru s te d  any afceno#rnpbic 

iob> which i a  a term  and c o n d itio n  o f h ia  s e rv ic e  as p e r  

th e  appointm ent l e t t e r , th e  company could have very w e ll 

produced number of s ten o g rap h er no tebooks, l e t t e r s  typed 

by d h r l Yaaudevan lo r  and on b e h a lf  of the company an a

1. ed aotae o r th e

a ttac h ed  ao <s

.’on? t ;  i. u

now I t  Ci;ri not

■.’ ? i : 1 / it/ ’ f i ' l v

Stenographer. The company could nave ixu>« 

other* of flo o rs  to whom ohri Vasadevan was 

M onographer. .;0 thiufc sn’ th is  kind b.uj3 b? 

GCM'vany ;d itn  proper time, avid t J o rc , 

i?s i u  'jiouth to  contend t;u ,t /urf
i. ..j- ?h.; ,U. • . I ,u- ,:r?J

X X U»i3 C 3*3Pi on v?c»irM 1 as*

r e t i r e d  to use any a tu f i :?rwy
re q u ire d  t o turn i xh on indent,

I t  r e a l l y  dh rl Vasudcvan had

. .■ ;i,

UU V,

) »

nan t - ' piV'V

t ),' t?<rd r  j .j- tp t?icy m-*

and c a l l run;» u'. nx'i : >r v ry »

rked nt any I. i In Ci Ci ? <:*

stenographer for the company, nobody has prevented the 

.company from producing such in d en t by way of m aterial 

docum entary ev idence . No reason  w hatsoever has been given, 

by. the company d u rin g  th e  cou rse  o f argum ents as to  why tho 

.b e s t  p o s s ib le  ev idence in  th e  custody  o f th o  management has 

n o t been produced. I t  i s  well s e tt le d  p rin c ip le  of law th e t 

w ithout any regard to  the burden of p roof, the party  in  

peti&e&si on <t k 1 custody of boot uvideno< -a-* io  re
th e  t t / u r t ,  e l s e  ad v erse  in fe re n c e  i s  r a . tu i r i d . In oo drawn

a g a in s t tut? p a r ty  who has s u r p r i s e i  or v, 1 it-Xu L est

ev idence .
tend

12» One*? w© come to  th e  in la ll ib le Z u n m ia ta k a b le  co n c lu si on

t h a t  d h ri Vaaudevan though appointed  as h te n o p ’upher was 

m il th e  w h ile  working fo r union a c t i v i t i e s ,  arid war using paid 

fcft earned wages by th e  company, ^uoh a p r a c t ic e  iis not 

H s t r t c t e d  fo r l im ite d  days* month* or y e a rs , duch a p r a c t ic e
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wa$ going on uninterruptedly»wtthout any objection  

peacefully, for number o f years l«e« since &&m& 1963

onwards*

13. The learned Advocate Shri Shah has urged that
dhri Vaaudevan was not found at the place of h it employ*
meat and th e re  fo r  ©&, no work could be e n tru s te d  to  ni»*

Xrt t h i s  reg ard  my a t te n t io n  has baen drawn by him to  th e

bidmission of shri Vaaudevan and other witnesses* I t  i s
sign ifican t to  note and remember that the complainant h&e
come with a very bold p lea  that Shri Vaaudevan was devoted
fu ll  time for union a c t iv it ie s  as per the implied consent
given by the management, and he was always being paid
earned wages* Therefore, the question of Shri Vasudeven
remaining present at the plaoe of h is employment in  the
o ffic e  for o ff lo t  work does not arise* Xn view of the
long s tan d in g  p r a c t ic e  i f  he i s  devoted  fo r union o o tiv i**
t ie s ,  and i f  such devotion i s  being tolerated by the 

management for number of years, the «ocailed objection  

taken by ^hri dhuh about the absence of Shri Vaeudew&a 

tones a ll  i t s  sign ificance.

1̂ * hum her o f s e tt le m e n ts  that have taken place 

in  between the man cement and the union right from 1977 

to  19B^, and th e  ro le  played by the management therein  

from time and again w ill apeak volume about the valuable 

right vested in  Shri Vaaudevan for doing union a c t iv it ie s  

while being in  employment of the companyc Xn th is  regard/ 
the demands made by the company on the union during the 

years from 1977 to  1985 ere very much m aterial, Xn the
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y ear 197? th e  company had mad® th e  fo llow ing  s o t  o f demands :

Demand .10, 7 read® as under 2

" f i  \u*i wUw>lbU ilDUuh kOh Ui-ibh OS ' JC1 iU»5 
ifCH Ik> 1Oh V* t#iM» •

Mne union o f f ic ia l  who Is employe I by Ui? co■••pany 
in ihatw and bull establl»h.8unta sh a ll  be nsrain ^U h I 

iiy In® Union for doin./. Union work a t tiw  e s tab lish *
sont of hi® posting, one hour every day* Desides 
ouch nominated o f f ic ia ls ,  no other unioqtoember sh a ll 
devote h im self, in  any manner w h a t s o e v e r ,  t o  u n io n  
work during o ff ic e  hours**

This demand came to  be settled  vidv clause no. 27, 

on page Ho. 10 of con cilia tion  settlem ent, dt* 1 2 .4 .197&, 

which i s  also pert o f Annexure 111 of l i s t  o f documants, dt* 

23*3*1993* Clause 27(d) reads as under t

'I t  i s  agreed that issu es mentioned in the Charters 
of Demands of th e  Union and th e  Company which have 
not been sp e c if ic a lly  dealt with or pressed or 
withdrawn sh a ll be deemed to  be s e t t l e d ,  and s h a l l  
not be raised or agitated during th e  currency of 
th is  settlem ent*0

15* 1 agrae with 3hri Menon fc when he sta tes that the
ceap&ny was aware,prior to submission of demand .<o«7,that. 

union o f f ic ia l s  were doing a l l  union work d u rin g  o f f ic e  hours 

without any lim itation  and restriction *  I t  i s  in  th i s  background 

that the company placed demand Uo.7 b efo re  the  union* hud 

rea lly  the company any strong objection for following such 

p ractice, the company would have in sisted  for fu lfillm en t  

&f the said demand rather than settling i t  or leaving i t  

undecided*

16< The next charter of demands came to be placed
sometime in 1980* Clause No* 6 at the end of page ho* b 

sta tes as follows I*
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“Union Committee members wishing to pursue
Union a c t i v i t i e s  during th e  normal working 
hours w i l l  do so only a f te r  g e t t in g  th e ir  
M a n a g e r^  p e rm is s io n ,  and th e y  w il l  return  
fco worn immediately th e r e a fte r . *’

W hile  sig* '-inc th e  s e t t l e m e n t ,  th e  company annexed the

Coras agreed between the union and th e  company as i t s

chax^ter o f  dem ands. T h is  demand came to  be s e t t l e d  by 
s e t t l e m e n t
term o/d t, 14 .8 .1981 , which i s  produced along with the l i s t

o f  documents, d t . 23 ,3 ,1993 , I t  has been agreed by the

union and the workmen, vide clause on page No, 17 o f the
settlem ent, that union meetings, and d iscussions w il l  be

held in the union o ff ic e  wherever i t  i s  provided* Theaald’
settlem ent, d t, 14,8,1981 referred supra, read with 

wjii oh v
referen ce to the charter of demands,£oame^to be placed 

sometime in  1980 by the company, w il l  show that the company 

did not in s is t  that prior permission of the Manager for  

union a c t iv it ie s  should be taken. The management seems 

to  have not in sisted  for a demand that a fter  the union 

a c t iv i t i e s  during normal working hours, union ecmmittee 

members w il l  report to  work immediately. In other words 

i t  can very w ell be sa id , as has bean argued by 3hri Menan 

in h is  persuasive tongue,that the union committee members
t

were v irtu a lly  permitted to deal with the union a c t iv it ie s  

durl ng o f f ic e  h urs without prior permission and that tee  

without returning to  the worfc after the union activities
are over. The withdrawal of the charter o f <5stands for<
the second time by the company, and ,se tt lin g  i t  by way o f  

package deal w ill  in fa llib ly  and unmistakably show that 

the co-mpany has recognised the devotion of Shrl Yasuda van

— 15 —
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at o ff ic e  bearer of the union and v ir tu a lly  exempted him 

from doing the stenographic work for which he has been 

employed* In other words i t  can be said that the fu l l  time 

devotion by Shri Vasudevan for union a c t iv it ie s  has been 

v irtu a lly  recognised by the company as i f  i t  was an implied 

term and condition o f h is service*

17* Had there been no recurrence o f the same strategy  

on th® part of the company, the matter would have been 

to ta lly  d ifferen t for consideration* But, unfortunately 

for the company even during the subsequent settlem ent the
trategy has been chalked out and accepted by the company, 

and v ir tu a lly  the charter of demands placed by the company 

has been again withdrawn and -settled*

i8* In th is  regard my attention has been r ig h tly  drawn

toanother charter of demands, which came to be plaoed on
(ip •'’<«$#• ■ r| ••••}
the management by the union in the year 1983* i t  i s  annexed 

at Annexure IX to  the l i s t  o f documents dt. 23*3*1993*
*2’. .■ .t •• *
Demand Ho* 10 sta tes  as follows t

♦Union a c t i v i t i e s -  Bombay and Thane establishments •-

1* The o ff ic e  premises and working hours should not 
be used as forums for disousslng subjects not 
concerning the Organisations operations*

2* Normally, the Union sh a ll not hold meetings
during working hours* In case, of urgent need *
to hold a meeting, the Union committee members 
should ensure th^t they take prior permission 
of the Management*

3* Union oommlttee members sh a ll hold discussions  
with the workmen in the Union's o ff ic e  only, 
and the workmen should take perm ission^ the 
supervisor for leaving the place of work*
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This demand cave to  be se ttled  vide settlem ent dtt 1«t1$19$8j

This settlement Is annexed at Annexure IX-A to  l i s t  o f  
Oft <-*

documents, dt. 23.3.1993•/In tern el page No, 1$ o f the 

settlem ent, clause 23 read with ciwuee 33 on page No,_18. 
rotids as under I—

HDemand <o. IQ * dnion a c t iv it ie s  at Thane l

U) ^ o r a a i ly ,  the Union s h a l l  not hold m eetings 
nuxl iL working bourn . In  case of urgent need 
f.o hold a m eeting , th e  union Cowuatttee bombers 
s h a l l  ensu re  that- they w il l  inform  t>w •’htn^gsms-’i t

In i ’ rk sen  d e s iro u s  o f  %*etln, th© C om sitt^a  ^embers 
i?» th e  Jed on O ffice  n h a ll  ta k e  p:irm le^lon of
m e lt  s u p e r v is o r s .”

The language incorporated in the general clause  

ho. 33 is  very much m aterial. I t  i s  stated therein that ', 
i t  i s  further agreed th a t the issu es mentioned in the  

ch arter o f demand of the union and the company, which ore7 * ?W
not sp e c if ic a lly  dea lt with or are not pressed or have bs<a 

withdrawal}, shall be deemed to  be se ttled  and shall net 

be raised or agitated during the currency of the esttleo en t.

19. S uffice to  sta te  that a p lain  reading th e
suaeua> ament •* charter of demands, coRUoehoin#, frost 1977
onwards, would show that the company was aware that the
workmen were doing union work during o ff ic e  hours. The

company was interested in  restr ic tin g  theft© a c t iv it ie s  to

Qertoln parsons and cer ta in  tim ing, as psi* tiaanagement’s 
ch arter
4ss»s£of demand a. Uy virtue of settlem ents a ll  these

demands wore withdrawn as package deal.
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20* Shri Menon hat strongly and streneoualy urged at 
tha bar that as and whan a settlement 4s has to be token 
aa a package dealt It Operates as a package and th e r e fo r e ,  

the demand la given up by a party* I t  would mean tha t the 
existing term would continue*

In  th ia  regard he has rig h tly  drawn my a t te n t io n  to  

the observations made by the Supreme Court in the caae in 
between Bgrbertsons Limited v /a .  Workmen re p o rte d  in  i9 7 7 -tIC ~ l6 2  

Supreme Court has observed th a t there may be several factors 
th a t may Influence the parties to  come to  u settlement as a 

phased endeavour in the course of co llective oarguinlng.
Once co rd ia lity  la  established between the employer end labour 
In arriving at a settlement which operates well for the period 
that is  io force* there is  always a likelihood of further
advance in the shape of improved emoluments by voluntary 
• ' ■ ■■ ' f / W

settlement avoiding fr ic tio n  and unhealthy li t ig a tio n . i f# /  
This is  the quintessence of settlement which Courts and ? 
tribunals should endeavour to encourage.

21. Thus th e  cum u la tiv e  e f f e c t  o f  a l l  th e  d is c u s s io n

made above w i l l  i n f a l l i b l y  and unm istakab ly  in d ic a te  th a t

th e  company by i t s  own conduct ©lands stopped from chang ing

th e  position , or stand  which i t  has ta k e )  -it t-*r> t

the n^aU utioris on charter of demands -.-oing. on. *be
co&p&ay in th a t particu lar yeur of each u,kr r< re~
a anted tha t i t  is  withdrawing i t s ’demand and o t t l i n ^  i t  by

way of package 4eal. fifow i t  can not change i t s  own stand
to the detrimental in te res t of the u n ion . There ia every
p ossib ility  that had the company insisted  or p ressed  fo r

i t s  OWA demands at the time of signing of various settlem ents.
something d iffe ren t would have come out of the negotiations
Other than the settlements which have taken place in th e  
relevant years.
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Complaint (OLP) No, 1419/09.

22* The h is to ry  i s  again repeated the same way in  tn e  

year 1984 when the management placed another c h a rte r  of 
demands* on A ll In d ia  Blue S tar Employees Federation .

The c ru c ia l controversy th a t a r is e s  fo r considera­

t io n  i s  as to  whether such an implied agreement i s  valid  

and le g a l  in the eyes of law. According to  Shri Shah 

even i i  any such agreement has been arrived  a t in  between 

the  p a r t ie s ,  i t  being in  contravention  of th e  provisions 

of sec tion  2 (rr )  of the  In d u s tr ia l  Dispute# Aot, i t  la  « 

void agreement and can not be acted upon, Canvas.ing 

th ia  l in e  o f argument fu rth e r , he has urged th a t oreaob 

of any such void agreement can not a t t r a c t  the prdvlaiona 
of item tto. 9 of Schedule IV of the Act.

23, In  order to  app recia te  th ia  l in e  of argument 
i t  i s  very much e s se n tia l to  re fe r  to the  d e f in it io n  

of the  word ’earned wages’ a» given in  Section 2 (rr )  

of the In d u s tr ia l  D isputes Act. I t  reads as under I

M ’Wages’ means a l l  remuneration capable 
of being expressed in  terms o f money* 
which woulh, i f  the terms o f  employment, 
express or implied, were f u l f i l le d ,  he

4 ■

payable to  a workman in  re s p e c t o f  h is  
employment or o f wobr done in euoh 
em ployment.M

According to  S h ri Shah unless the workman connarnM 

a c tu a l ly  works in  terms of h ie  e m p lo y m e n tth ?  y ia s tio n  

of h is  earn ing  wage® x d l l  riot a r i s e  a t  a i l .  I t  in­

s ig n if ic a n t to  note and remember th a t  th e  d e f in i t io n  

of th e  word ’wages’ for i t s  proper app recia tion  has 

been devided in  some p a r ts . The f i r s t  p a r t o f the
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definition in fa llib ly  and unmistakably po in ts out th a t 

xhe workman w il l  b» e n t i t l e d  fo r wages i f  term s o f 

im pleym ent, expressed  or im plied, are f u l f i l l e d .  The 

word tirupl L$J1 used by the le g is la tu re  In th e  «aid d e f i ­

n itio n  I js of utm ost im portance. I f  by v irtu e  of evidence 

re lie d  upon by the  p a r t ie s  i t  i s  e s ta b lis h e d  th a t  some 

other terms of employment can be implied other than what 

I s  mentioned in  the appointment l e t t e r , then a lso  the 

workman w ill  be e n ti t le d  to  earn wages. In  th is  case th e  

detailed discussion of each and every fact, circum stance,

contingency, practice and the intention of the parties w ill  
to work for K

reveal that£the union for whole time during the offloe hours

was tre a te d  as implied term, and condition  of the employment

or serv ice of Shri Vaaudevan. Had i t  no t been so , th e  m il l io n  
a r is e s

d o lla r  question W U  as to  why such a c leve r management 

went on to le ra tin g  the  union a c t iv i t i e s  for f u l l  day by 

Shri Vusudevan during the co u rse  o f h is  working h o u rs .

Another m illion  d o lla r question th a t rem ains t o  be solved 

i s  as to  why on every occasion the management went on 

withdrawing the oharte r of demands and was agreeing for 
th e  p a s t p r a c t ic e  to  go on. T h e re fo re , 1 do  n o t  f i n d  an y  

substance in the argument advanced at the bar by o h ri bhnh 

th a t  the  said implied agreement becomes a void agreement. 

Consequently no substance l i e s  in  h is  argument th a t  the 

(Breach of alleged void agreement w ill  not a t t r a c t  the 

p rov isions of item Ho. 9 of Schedule IV of the ac£.

24. Rellanoe is  placed on a w ell ce lebara ted  decision 

in between the p a r tie s  -  dunk of Ind ia  v /s . T .K e l la w a l ia  

and o th e r s ,  reported in  1-LLJ- 339»and the case in

between Secretary  of Tamilnadu E le c t r i c i ty  hoard Accounts 

Subordinate Union and Tamllnadu E le c tr ic ity  board and o th e rs
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reported  in  i9&L«»li«»l«<izJ«»L7Q» It haft been held toy til® 
buprame Court in tne f i r s t  Ouse re fe rred  oupra th a t th e  

employer held e n ti t le d  to  deduct the  w ;e a  p roportionate ly  

io r Vie period of the absence or for the whole day on the 

fac ta  of eacn case* I t  haa been observed by the  d iip r*^  

pourt tn  t, i t  i s  not enough th a t the  auiployee* a ttend  th e  

place o.t work. they must put in  the work a l lo t te d  to  thtm* 

xv i* for the work and not £br th e i r  roora attendance th a t  

the  w agas/aalarles are paid* According to  Shri Shah 
when Shri Vasudevan was not a ttending the  place o f hiszJt©

i

and was a l l  th e  time undisputedly devoting h is  time fo r
u n io n  a c t iv it ie s ,  the question of d irecting the oompany# 

earned
by taking a c h a rita b le  view, to  pay hls£wages does n ot aries* 
had the fa c ts  of the  case in  hand and the  fa c ts  which war® 
before th e i r  Lordships of the  Supreme Court# and Madrasa*.
liifĉ h ^ourt# been sim ilar# 1 would not have h e s ita te d , to 
keep re lian c e  on the said au th o ritie s*  In  th is  oa*e> at 
the cost of re p e titio n  i t  i s  requ ired  to  be s ta ted  that 
for decades together the management has virtually recognised 
tn ©  r i g h t  o f  3hri Vaaudevan to work for union a ctiv itie s  
for whole time during the  o ffic e  hours* and objection was 
never taken for he toeing rece iv ing  the earned wages as per 

various settlem ents* 4 t  was not th a t $hri Vaeudevan was 
ra id ing  h is  such r ig h t  few the f i r s t  time when the 

Complaint has been f i le d  or immediately therebefore* We hss
. ■ ,v»\y

come with a specific case that the long standing practice 
and custom followed by the management and the union has 

been elevated to  the s ta tu s  o f the agreement# and has 

matured in to  a righ t*  breach thereo f w ill  thus d e f in ite ly  

amount to an un fa ir labour p rac tice  under item uo, 9 of 

^cuedulc xV of w e a c t, I t  ia  well s e t t le d  p rin c ip le  of
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law that inc  lorb;,t standing p ra c tic e  and custom becomes an 

egreement I n ‘between the  parties*

25. S u ff ic e  to  s t a t e  t h s t  both the luihocl t l  <9fi re lie d
upon by Shrt Shah can very w ell be d is t in g u is h e d  on th e  

ground th a t  in th is
fa c ts  o f the present case on the  so llta ry £ case  the  long* 

standing p ra c tic e  for decades has been estab lish ed ! whereby
f* . • !•
the management has recognised and/or perm itted  Hhri Vasudevan 

to  work for union for whole time during o ff ic e  hours.

,26. My attention  has been further drawn by Shri  Shah 

to a oase reported In A869“IykU»236 .  Indian Oxygen, Ltd, 

and Their Workmen* The controversy  in th at case  was whether 

the workmen should be trea ted  on duty when they are attend ing  

th e ex ecu tiv e  committee meetings* The controversy which was 

before the iiupreme Court o f  lnd iu  for co n sid era tio n  in  th e

ca se  referred  supra, r e la te d  to  th e  nature o f abaeno* o f th e  

committee members o f the union as and when they were re uired  

to attend th e  committee meetings* con ference, e tc . In th is’ i i
case we ore not concerned with that type o f controversy at a l l .

view and Judgment th e  controversy re la t in g  to  th is

cave i s  exceptional and novel of i t s  own kind. At th e  c o s t

Of re p e t i t io n  i t  i s  requ ired  to  be s ta ted  th a t in th is  case «
Shri Vasudevon has been working f u l l  time fo r union a c t iv i t i e s  

for decades» and he was alwasy being paid h ie  sa la ry  as usual 

as per th e  settlem ents fro© time to  tim e. He has never been 

prevented from doing th e  union a c t iv i t i e s  during th e  o f f ic e  

h o u rs , fco memo o f any kind hoc over been issu ed  in  w ritin g  

to  him for re fusing  to  work us a Stenographer v&r h is

appointment l e t t e r .  Ho ac tio n  of any kind nua been taken 

a g a in jt  him, no charge sheet has been served on him. Ho 

explanation of any kind has been sought from bin . Hip sa la ry
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btos also  never been deducted p rio r to the disputed memo, 

dt« October 31# 19&9, ho explanation* much iiterf ̂ *aaeona 
has ever been tr ie d  to  be offered by thecompati? 

i n a c t io n  In  th a t regard .

27* More the ©ore we consider th e co n tro v ersy .^ !;
. , n. H '■ '*  t i q  ’’MfW* «,

various angles# we can not avoid landing upon the odttolUiiott 

fcnat the present Complaint Is  co n sis tin g  of various m erits  

and therefore#  the  r e l i e f s  prayed fo r need to  be granted.

20, before p arting  with th i s  order# I t  18 n e c e s s a ry to  
observe th a t oven otherwise on s o c ia l i s t ic  approach and 

hum anitarian ground# the r e l i e f  prayed for by the complainant 
u tu u  n* u irea  to  be g ran ted , Undisputedly the  company 

rjd.'! number of o f f ic ia ls  for looking in to  labour

pr:> blows, 1'he complainant dJi’i Vusudevan is  also looking 
slL w  U k » labour problems and reso lv ina the © an fcr overate© . 

in between the management and the  workmen. He i s  in  on© way, 

or the ntner a s s is tin g  the good and smooth ad m in is tra tio n  

of the management, Therefore# the manstgement ought not to  

nave taken any v in d ic tiv e  approach by d iscontinu ing  th e  

long standing p rac tice  and custom of paying him fu i ls a ia r y  

as per settlement while he was working fer union a c t iv t t ie e i  
th a t too abruptly  d iscontinu ing  th e  said practice with 

e ffec t from 3l,1G,19b9, S u ffice  to  s ta te  th a t  the long­
standing p rac tice  and custom having been provod by the 

union# the union b? e n ti t le d  to  the r e l ie f s  played fey,

• ience, I pass the following order which in my viewand  
Judgment would meet the ends of ju s t ic e .
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0 H U g H

It ia hereby declared that the respondents 
have committed unfair labour practice under item No. 9 
of Schedule IV of the MOTU k PULP Act. 19?1. By way of 
offiruatlvsaption the respondents are directed to cease 

and desist from continuing to engage in the said unfair 
labour practice forthwith.

The respondents are hereby directed to withdraw the letter  
dt. October 51. 19&9 and to allow dhrt N,Vueadovnn to continue
to do She urd.>‘i >vhllo on Jnfcy cvj tc recciv.;- Vt-q-.^n/s-ilurios
etc* -a; fcu *• at1painted umior a/; r<w< ••-'!•? nt* 1, VK-p*

th e  us are directed to pay the arr̂ n? c/ of salary
to  th e  complainant accordingly , uptodate. w ith in  Wn period 

af one month from the date of receipt of the certified  copy 
of th ia  order, and in any case w ithin 5 months from the date  

ef this order whichever is  earlier*

The respondents ore hereby directed to pay future earned wagesI
regularly aa usual as in the past, unless otherwise this 

Order i s  stayed by th e  Suprior Courts.

On oral request operation of this order is  
stayed for a period of weeks fx'om the date o f re o e ip t o f 

copy of th is order and/or for the period of two months from 
the date of th is order whichever is  earlier.

(G.S.3AJ)
: I Member,

. In d u s tr ia l  C ourt. Bombay,
<■)<■ & 'h«.-;

Registrar,
Bombay .^ jld uly 1995.
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