AWARD DATED 16.10.99 PASSED IN THE CASE OF
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General Secretary
Pragatisheel Engineering Shramik Sangh

Industrial Estate, Nandini Road,

Bhilai ....First Party

Vs

]

Manager
Simplex Engineering & Foundry Works

Unit Ill, Tedesera, Rajnandgaon ....5econd Party

Before - Shri P.R. Pendse, Member Judge
On behalf of the First Party Shri S5.L.Gupta, Advocate

On behalf of the Second Party Shri S.P. Dharmadhikari, Advocate.

Award dated 16.10.99

1. On being satisfied that an industrial dispute has arisen between the First Party
and the Second Party and it cannol be resolved by any other means than a
reference to arbitration, Deputy Secrétary, Department of Labour, M.P. Govemment
has made a reference of the industrial dispute in the annexures attached under

Section 51 of the Madhya Pradesh Industrial Relations Act, 1960 (No. 27 of 1960).



The issues on which the opinion of this court have been sought are as foliows:

a) Is a revision of wages and allowances justified. If so, what should be the scheme
of wages, dearness allowance and other allowances, and what direction should be

given to the employer in this regard?

b) Is it justified to grant 15 days casual, 10 days festival and 30 days medical leave.

If s0, what direction should be given to the employer in this regard?

¢) Is the separation from service of the employees mentioned in the annexure legal

anq,/justified? if not, then what direction should be given to the employer in this

/

. regard?

2. A Fuli Bench of the Hon’ble High Coun, Indore Bench had, in regard to this case,

in LPA’s No. 155, 156, 162 & 163/96, passed its order dated 16.10.99 on consent of

sttt

both parties. The substance of this order is that - the order dated 31.5.95 passed by

-—

the hTQ(V)’ X/.Iember Bench of the Industrial Court, M.P. vide which this case was
considered maintainable is upheld, and the order of the High Court, M.P., Indore
Bench dated 27.9.96 upholding the said order of 31.5.95 is also upheld. The case
was then sent to this court for decision on merits. The important excerpts of this

order are as follows:

' “2. After arguing for a while LC for parties agreed for disposal of these

appeals by the following consent order:-

1) Industrial Court order dated 31.5.95 upholding the maintainability of
reference and the writ court order affirming that order is upheld . In other
words the reference made by the Government to the Industrial Court is found

in order and would not be subject to any further objection by the appellants.



2) Any observations made by successive Benches of this Court touching the
substance and merit of the dispute between the parties shall have no bearing
in the disposal of the reference by the Industrial Court which shall proceed in

the matter uninfluenced by any such observations if any, and in accordance

with law.

It is in pursuance of the said decision/directions of the Hon'ble High Court of M.P.

that this award is being passed.

3. It was the argument of the leamed counsel for the First Party Advocalte Shri
S.L.Gupta that in the reply to the statement of claim filed by the Second Party though
there was a signature of the competent person above the verification, but the
verification of the same was not signed. The rule in respect of statements is, that
unless the signature of the concerned party is affixed to the statement, such a reply
cannot legally be considered to be a statement. When there were no statements al
all of the Second Party in this case, then in the opinion of Shri Gupta, the Second
Party had no legal right to adduce evidence. The evidence presented by them was
not worthy of observation or consideration. Not much importance can be given to this
objection today since vide the order dated 29.7.99 the Second Party has been
permitted to sign the statements and according to the decision of Hon'ble High
Court, Bombay (AIR 1961 Bombay Pg. 292) if signatures are affixed with the
permission of the Court, then it will be presumed that such signatures were alffixed

when the statement of reply was presented.

4. It was the argument of the leamed counsel for the Second Party Shri S.P.
Dharmadhikari that it has been clearly written in the reply of their party that leaving
aside Chiratkar, Madan Rai and Shivshankar, the persons mentioned in the

annexure to the reference were not workers of the Second Party. That there was



never any relationship of master and servant between the Second Party and the said

. workers, since the Second Party did not exercise controt of any kind over the work of

these workmen. That is, neither did they pay wages, nor were they appointed by the
Second Party, nor was their attendance filled by them. In this manner, since there
was no relationship at all of employer and employee, thus under the M.P. Industrial
Relations Act there was no dispule at all between the First Party and Second Party.
Similarly no conciliation proceedings had ever taken place in this case. Neither was
any report made as per Section 43 MPIR Act by the conciliation officer nor was such
a report received by the court. He also expressed that it was very necessary for the
State Government to have forwarded the report under Section 51(2) to the Court and
in the absence of such report the case is not at all maintainable. In this context Shri
Dharmadhikari, Advocate has also drawn my attention to the order dated 27.9.96
passed by Justice N.K. Jain of the Hon'ble High Court of Madhya Pradesh, the order
dated 31.5.95 of the Two Member Bench of the Industrial Court and the M.P.

Industrial Relations Act.

5. It was also the argument of the learned counsel that the First Party has not
established that the workmen in favour of whom the case has been presented, are
its members or that the First Party has a right to represent them. According to the
Second Party, the First Party is not a Representative union. It was also their
argument that in this case the employer is one, but the workmen are many, and
owing to this, the said dispute does not fall in the category of Industrial Dispute as
per Section 2 of the M.P. Industrial Relations Act. The dates of termination of
service’of all the individuals are also different, but all of them have been included in

one case which is illegal. According to Shri Dharmadhikari, Advocate on these

grounds the case is neither maintainable nor worthy of consideration.

6. It was also the argument of the learned counsel of the Second Party that while
making the relerence of this case the State Government did not at all exercise its

discretion or apply its mind. Along with this case 15 other cases have all been



referred, whose terms are identical and the order of reference is also cyclostyled.
Those documents have also not been made available to the Court, on the basis of
which it can be understood as to how the State Government has been satisfied that
there existed an industrial dispute between the parties. The State Govemment has
also not tried to see that the reference is regarding the justification of termination of
services whereas in the list there is mention of suspension of workers. It was also
the argument of the learned counsel of the Second Party that merely to please one
union that is the First Party or out of fear of it the Government has, without applying
mind or discretion, mechanically made a reference and Such an act of the State
Government can only be called a whimsical act. In support of these arguments the
Second Party has drawn my attention to case law of 1975 (11) LLJ Pg. 418, 1999 (1)

LLJ Pg. 232 and 1987 (1) LLJ Pg. 141.

7. Shri Gupta, Advocate opposed the arguments. The substance of his reply was
that with regard to maintainability of the case, the Two Member Bench of this Court
and the Full Bench of the Hon’ble High Court have given a final decision. Shri Gupta
has alsb drawn my attention to the order dated 31.5.95 of the Twg Member Bench of
this Court and to the Full Bench order of the Hon'ble High Court of M.P. delivered by

the Indore Bench on 6.4.99.

8. The counter argument / reply of the learned counsel of the Second Party was
that the decision of the Full Bench has only taken into consideration the order dated
31.5.95 of the Two Member Bench of the Industrial Court and the order dated
27.9.96 of the Hon'ble High Court. The objections which had been deait with in those
decisions cannot be raised again, but the parties are free to raise objections other

than those and the Court should consider the same.

9. | have given serious thought to these arguments. As far as maintainability of this
case goes, it is not open for argument or discussion. The Two Member Bench of the

Industrial Court at para 20 of its order dated 31.5.95 has clearly decided that the



reference is maintainable and the Full Bench of the Hon'ble High Court of M.P. in its
order dated 6.4.99 has also clarified that the reference made by the Slate
Govemment is in order and the Second Party is not competent to raise any other
objections in this regard. Here | consider it necessary to mention that if any objection
regarding the maintainability of the reference was not raised eardier that was an error
on the part of the Second Party. it should have raised all objections of this kind
together, so that the Hon'ble High Court of M.P. could decide all of them at the same
time. Though there is no legal bar on raising objections piecemeél like lhis,‘ however
such conduct is neither commendable, nor is it helplul in the early resolution of the

case. Hence the arguments made by Shri Nair, Advocate are rejected.

10. Leamed Counsel Shri S.L. Gupta has argued that there is no question of
transgressing the subject matter or terms of the reference. This question is not at all
to be looked into as to whose employees these persons are, that is whether they
were employees of the contractor. Before sending the reference the State
Govemment has accepted and has been satisfied that the persons mentioned in the
annexure were the employees of the Second Party and that the Second Party had
terminated their services. The subject matter of the reference itself is whether the
separation from service of these workmen is legal and justified? So we have to
presume that all these persons were the employees of the Second Party and their
services were terminated by the Second Party. In support of his arguments regarding
the limit, that is, scope of reterence, Advocate Shri Gupta has drawn my attention to
the decisions in 1997 (76) FLR 26 (Workmen of Manipal Power Press Vs P.O.E.T.),
1997 (75) FLR 802 (Modistone Ltd. Vs Industrial Court), AIR 1953 (Supreme Court)
Pg. 53 (State of Madras Vs C.P. Sarathi), 1967(1) LLJ Pg. 423 and AIR 1959

(Supreme Court) Pg. 1191,

11. Another argument of the learned counsel for the Second Party Shri
Dharmadhikari was that his party has from the beginning raised this objection that

the above ‘mentioned persons are not their employees, they are all workmen of



contractors working for the Second Party. The Second Party had no control of any
kind over these workmen, and hence no effective order can be made in this case
without making those contractors party. It was also the argument of Shri
Dharmadhikari that in this case it is not only to be seen whether termination of
services was justified or not, but it is also essential to see whether at all the persons
mentioned in the annexure were the employees of the Second Party? These
questions-are closely related to the subject matter of the reference and are incidental
to it and for this reason it is very necessary for this to be looked into. In support of his
contentions Shri Dharmadhikari drew my attention to the decisions in 1981(11) LLJ
218 (Firestone Tyres Vs its Workmen), 1991 MPLSR Pg. 91 High Court MP (Rajya
Grameen Vikas Sansthan Vs State of M.P.), 1981(2) LLJ 218, BAIR 1970 (Supreme
Court) Pg. 1334, AIR 1963 (Supreme Court) 569 and AIR 1989 (Supreme Court)

1565 etc.

12. It was also the argument of counsel for the second party that the act of
reference of a case by the government is mainly an administrative act. By no means
is it a legal or judicial act. Thus even if such an opinion might have been expressed
in the said order ot the government or its meaning or implication might be that an
industrial dispute exists between the First Party and Second Party or that the
persons mentioned in the annexure are the workmen of the Second Party, even then
such an opinion is not binding upon this Court. It was also his contention thal no
proceedings of conciliation had taken place at all in this case and for this reason no
opportunity at all of hearing had been afforded to the Second Party to place its point
of view. It is not clearly written in the order of reference that the persons mentioned
in the annexure are workmen of the Second Party. Nowhere belfore this, had it been
the contention of the Second Party that the persons mentioned in the annexure are
their workmen. Thus there is no Iegalvrestriction on the Second Party against raising
this objection. Hence the Second Party is still competent and free to raise this
objection in this court at the present stage that all the persons described in the

annexure are not: their workmen. They might be the workmen of contractors.



According to Shri Dharmadhikari, whether the said persons are their workmen or
not? Whether their services were terminated by the Second Pahy or not? Or whether
the workmen themselves did not want to work? And whether those persons were
workmen of contractors? All these questions are clearly connected with the subject
matter and also incidental to it and go to the root of the matter. Hence it is essential

that they are given consideration.

13. | have seriously considered these arguments and citations. From perusal of the
decisions of Hon'ble Co-urls cited by both parties one thing is certainly clear that
Hon'ble Courts are of the clear opinion that this Court has to consider the matter
within the subject matter of the reference, that is the terms of reference determined.
This Court has no right to unnecessarily expand the limits scope of the reference.
Despite this, it would not be appropriate or practical that the Court cannot at all
consider those questions which are intimately related to the subject matter of the
reference, which go to the root of the matter or which can be said to be incidental to
the main dispute. In this case it is undisputed that no formal conciliation proceedings
occurred, that is both the parties have not had the opportunity to canvass their
opinion prior to coming to this Court. it has been made clear in the citations
presented by the parties, in particular in the decision of Hon’ble High Court MP 1991
MPLSR 91 that incidental i.e. subordinate and subsidiary questions or facts may be
considered. That matter was also a reference of termination of service of a worker. In
that case also the reference was as to whether the termmination was legal and
justified? In that case an objection had been raised in the Court that the Second
Party is not an industry and the First Party does not at all fali in the category of
worker. These facts and objections had been considered by the Hon’ble High Court
to be incidental to the main dispute and it had been held that the Labour Court had
the jurisdiction to consider them. Eve'n if it be presumed that the substance of the
reference order made by the Government is that these persons are workmen of the
Second Party, even then such an opinion is not a judicial one. Prima lacie it does not

appear that before éxpressing such an opinion both parties had been given an



opportunity of hearing or of adducing evidence. The official who has signed the
order of reference, is not vested under any law with such powers as would render an
opinion expressed or order passed by him binding upon this Count. Shri Gupta has
not cited a single case in which it has been decided that questions or facts closely
related to or incidental to the matter referred cannot be considered. Hence | arn‘vé at
the conclusion that the issues as to whose employees the persons mentioned in the
annexure are, whether their services were terminated or whether they themselves
abandoned their jobs, these are closely related to the main dispute and are

incidental to it and for this reason can be considered.

14. One of ‘ther arguments of the leamed counsel for the Second Party Waé that
according to the order of reference made by the govemment, the justification of
termination of services of the workmen is to be looked into. In the list of workers
annexed to the order, after the names of the workers the words ‘date of “suspension”
is written, that is according to the list the workers have been suspended and
according to the original order the services of the workmen have been terminated.
According to the Advocate of the second party, the said contradiction is important.
This Court has been vested with a limited jurisdiction in considering this matter, it
has no powers to convert a matter of termination into one of suspension or a matter
of sﬁspension to a matter of termination. For this reason also this Count does not
have the powers to consider this matter. In support of these arguments Advocate for

the second party has drawn my attention to certain cases.

15. It was the argument of learned counse! Shri Gupta that separation from service
is mentioned in the reference order, if the Labour Court is to look into anything, it is
merely the r;ames of the workers. If any other information apart from the names of
the workers is written, then there is no justification in considering it. It was~also Shri
Gupta’s contention that the jurisdiction of this Court is absolutely limited and it only
has to consider whether the termination of service was justified or not. According to

Shri Gupla objection of this kind had already been raised as a preliminary objection



earlier on by the Second Party. Those objections had been dealt with by the Two-
Member Bench of this Court on 31.5.95 and the objections had been dismissed.
Thus the objection does not remain open for consideration. In support of his
contention, Shri Gupta Advocate has drawn my attention to the same cases, which

he had cited earlier in context of ambit and scope of reference.

16. | have considered these arguments. It is correct that in the reference order there
is mention of termination of the workers, and in the annexure after the names of the
workers there is mention of date of suspension. Undoubtedly this is a contradiction.
Objection of this nature had also been raised earlier on as a preliminary objection.
Along with other objections this objection was also dealt with by the Two Member
Bench of this Court vide its order dated 31.5.95. On reading the said order it
becomes clear that the objection of the Second Party was refuted to the extent that
the entire case of reference could not be rejected on account of this contradiction,
however it was certainly wrilten in para 15 of the same order that the order of
arbitration would be given only in regard to those workmen whose case was covered
by the reference. And in the case of those workers not covered by the reference, no
order of arbitration would be passed. Despite this | have studied the reply of the
Second Party. The Second Party has not clearly stated that the workers mentioned
in the annexure to the reference had been suspended and their services had not
been terminated. On the contrary the substance of their reply is that all these
persons had never been employed by the Second Party. The contractors working
with the Second Party might have employed them. In the light of this reply | arrive at
the conclusion that the contradiction between the reference order and the annexed
list to which my attention has been drawn is not so fatal that the entire reference

case be dismissed on that basis.

17. Ancther argument of the leamed counsel for the Second Party was that as per
the reference what has to be looked at is whether the separation from service of the

workmen was justified or not? In the statement of claim presented by the First Party



it is written that the workers were dismissed and aiso that they were retrenched. In
the list annexed to the statement of claim, there is mention of the date from which
they have been deprived of wark. Thus three different stands have been taken in this
case, owing to this inconsistency also this case of reference is not worthy of
consideration. Shri Dharmadhikari has drawn my attention to the decision in AIR
1967 Bombay Pg. 147. According to Shri Dharmadhikari dismissal, discharge,
terminaticn, retrenchment and deprivation from work are all distinct from each other
and owing to this reason also the case is not worthy of consideration.

18. This argument has been replied to by Shri Gupta Advocate that as stated by
Shri Dharmadhikari, Advocate several different words have been used. According to
Shri Gupta Advocate, the mirage of these words does not substantially affect the
case. According to him as far as this case goes, dismissal, discharge, retrenchment,
termination and deprivation from work are all the same. What has to be investigated
in this case is whether workers were thrown out of employment. In support.of his
arguments he has drawn my attention to the decision in AIR 1990 (Supreme Court)
1971. | have given serious thought to these arguments. As stated above, at three
different places three different terms certainly have been employed, but in the
ultimate analysis all the words mean the deprivation from work of the workmen, that
is the separation from service. In my opinion, in the light of AIR 1990 (Supreme
Court) Pg. 1971, to give importance to this contradiction and dismiss the reference

case would neither be practical nor just.

19. The second important question which arose in the case was whether the
services of the bersons described in the annexure were terminated by the Second
Party and whelher the separation from service was justified? In this respect the
argument of the learned counsei for"the Second Party was that while framing term
No. 3, the burden of proof of showing the justification of separation from service has
been placed on the Second Party which is not appropriate. It was for the First Party

to establish that the services of the workmen described in the annexure: were

0ol



terminated by the Second Party, and that such termination was not justified. It was
also the argument of Shri Dharmadhikari, Advocate that the normal rule in law of
evidence is that the party which seeks relief from the court should prove its case.
Cenrtainly the Second Party has not come to the court to cbtain any relief. It must be
owing to the acts of the First Party that the case has been referred. The leamed
counsel for the First Party Shri Gupta has replied to this argument that it is no longer
open ‘for consideration or decision as to whether the framing of the third term of
reference was appropriate or not. After obtaining the order of relerence all that
remains for us o see is how we can present evidence in accordance with it. When a
case has obtained to inquire into the justification of separation from sérvice, then the
burden of proof ties upon the Second Party, and it had to fulfill its duty by presenting
appropriate evidence. According to Shri Gupta Advocate the burden of proof for

proving the justification of separation from service has been rightly placed upon the

Second Party.

20. | have considered these arguments seriously. | do not think it necessary to
consider this question in detail here in this case, since the circumstances of this case
are somewhat different. It is also correct that the normal rule of law of evidence is
that the party which comes to the court for relief should prove their case. Whichever
way term 3 of the reference might have been framed, but it is correct that it was also
the duty of the First Party to prove their case. In this case the First Party has only
recorded the statement of one worker, whereas the case is of separation from work
of 207 workmen. The substance of the reply made by the Second Party is that apart
from the workmen at Serial Nos. 89, 98 and 145, all these workers were not
workmen of the Second Party. According to the orders obtained by the Second Party
they would get production done by the contractors. The contractors would get the
production done by the workers and‘ they would employ workers accordingly. The
substance of the reply of the Second Party was that apart from 18 workers the
workmen were all workers of those contractors and there was no relationship of

master and servant between the Second Party and them. As written above |'am also

Y



of the opinion that ordinarily the party which comes to the court to obtain relief should
prove its own case. Despite this it is also a principle that if the burden of proof lies
upon one party to prove a certain fact, and if it fails to do so, lthe decision goes
against it. In the present case the manner in which term no. 3 is framed, prima facie
it appears that the burden of proving that the separation from service was justified
lies on the Second Party. In my opinion, since the matter is one of termination of
service which falls under labour laws, therefore without going further into the framing
of term no. 3 it is my opinion that both parties should prove their own statements. If
by the framing of term no. 3, the burden of proving the justification of separation from
work has been wrongly placed an the Second Party; and if the Second Party gave so
much importance to this, then it should have raised this objection seriously before
the Hon'’ble High Court of M.P. earlier on this, so that the court could have given an

appropriate direction.

21. It was the argument of the iearned counsel for the Second Party that right from
the beginning it was contending that the workmen mentioned in the annexure could
be workmen of their contractors. Unless those contractors are made party, no
appropriate order can be passed in the case. In this context Shri Dharmadhikari cited
the case of 1994 (Gauhali) Page 110. Shri Gupta Advocate rejected this contention.
According to him, if that was the statement of the Second Party it should have

carried out the procedure of impleading those contractors as parties.

22. | have considered these arguments also seriously. | am not in agreement with
the contention of the Second Party. The first Party has not come to the court stating
that they were employed by contractors, but that they were doing the work of the
Second Party. It is the statement of the Second Party that the concemed workers
were employed by the contractors, and there was no relationship of master and
servant between these workers and the Second Party. And for this reason in the
absence of the concemed contractors no effective order can be passed. In this
-manner it it was essential to make the contractors party, then steps :should have

L !



been taken in the appropriate manner at the appropriate time by the Second Party
itself. In this situation, in my opinion the absence of contractors will not have any
adverse effect on the interests of the First Party. Thus these arguments are also

rejected.

23.  An important argument of the learned counsel for the First Party Shri
S.L.G:upla also was that the contentions of the Second Party - that the workers were
not employed by the Second Party, that there was no relationship of master and
servant between them and the Second Party, that the Second Party exercised no
control over their work, that the officials of the Second Party did not fill in their
attendance, that the officials of the Second Party did not supervise their work and
neither did the officials of the Second Party pay their wages - all these are concocted
and untrue. In reality the persons described in the annexure worked at the premises
of the Second Party, for the Second Party itself. In order to know whose workers the
persons mentioned in the annexure were in this case, it is necessary to see what
work they were actually doing. Where were they working? Who used to supervise
them? Who used to provide them with the facilities of raw materials etc.? Shri Gupta
also expressed in his arguments that undisputedly they worked within the bounds of
the industry of the Second Party in the shed of the Second Party. They were
provided electricity, water, raw malerials by the Second Party itself. It was also his
argument that their work was also supervised by the officials of the Second Party,
and in case of any defect in the work, it was the Second Party which used to direct
its correction. It was the Second Party which handed over the finished product thus
manufactured to the concemed person and obtained its price. In reality those whom
the Second Party is calling as contractors are not contractors at all, they are merely
nominal mediators. Such functioning is carried out by the Second Party to obtain
improper and excessive profit and to aeprive the workmen of their legal rights. In this
manner rather than being a natural and bonafide arrangement this is merely an
artificial and fabricated arrangement which is known as a “smokescreen”,

“camouflage” and "bogus paper arrangement”. It was also the argument of Shri



Gupta Advocate that it was not appropriate or bonafide to give the said contracts.
That the burden of proof lay upon the Second Party to prove that the concerned
workmen were not workers of the Second Party and that they were workmen of the
contractors. Neither has the Second Party produced the documents pertaining to the
contracts in the Court, nor have they produced the appointment letters, Provident
Fund records and attendance records of these workers. Under the Contract Labour
(Regulation & Abolition) Act 1970, on account of being the principal employer, the
Second Party has to keep certain records. Despite all the above records being in tthe
possession of the Second Party, they have not presented the same, thus they hat-ve
not fulfilled their duty and an adverse inference must be made against them for this
reason. In support of his arguments Shri Gupta has cited AR 1968 (Supreme Court)

Pg. 1413, 1989 MPLSR Pg. 259 and 1997 LSR Pg. 443.

24. In support of his arguments Shri Gupta Advocate has drawn my attention to
the decisions in 1978 (1) LLJ Pg. 312, 1997 (11) CLR Pg. 959 (Supreme Court), |
1996 (11) CLR Pg. 770 (Bombay), 1995 (1) CLR Pg. 967 (Supreme Court), 1994
(11) CLR (Bombay) Pg. 537 and 1978 MPILC (Supreme Court) Pg. 495 and has
staled that the entire contractual arrangement claimed by the Second Party is merely
a paper arrangement, bogus and make-believe and nothing else. It is also the
argument of Shri Gupta Advocate that while the decision of the Hon'ble High Court at
1999 MPLSR Pg. 393 cited by the Second Party is certainly to be respected, yet in
the light of the decisions of the Hon'ble Supreme Court it is not of particular import.
According to him when it is found that the Second Party has given contracts
malafidely, then it is actually the Second Party which employs the workmen, and if by
doing so it gains inappropriate profit or breaks the law, then the Second Party cannot

be given the benefit of this decision.

25. The leamed counsel of the Second Party Shri Dharmadhikari argued that
actually the Second Party has no relationship at all with ail the workers in the

annexure, the contractors alone used to employ them, the contractors alone



)

supervised their work, they alone filled the attendance and they alone paid their
wages. It was also the argument of the Second Party that there was no provision in
the Contract Labour (Regulation & Abolition) Act that as soon as it came into force
the contract labour system in all the industries all over the country would be ended.
In order to end the contract labour system in any industry the appropriate
government has to issue a notification to abolish it. The contract labour system had
not been abolished in the industry of the Second Party. Shri Dhamadhikari,
Advocate while drawing my attention to a decision of the Hon’ble High Court of M.P.
has expressed that apart from the statutory canteen of the Bhilai Steel Plant, other
canteens are also run there. All these canteens are run through a co-operative
society whose position is like that of a contractor. The workers of this society had, in
order to get themselves declared as workers of the Bhilai Steel Plant, filed a Writ
Petition No. 1069/86 before the Hon'ble High Court in which a decision was also
given on 26.6.87. According to this decision, apart from the statutory canteen the
contractual workmen employed in all the other canteens have not been considered
to be employees of the Bhilai Steel Plant. In this manner according to the Second
Party there is no ban on employing workmen through contractors in their industry. In
support of its contentions the Second Party has drawn my attention to the decisions
in 1997 (11) MPLJ Pg. 620 (M.P.l.L. Vs |. Ramaiyya), 1921 LLR 516, 1992 LLR Pg.
166, 1999 MPLSR Pg. 393 (M.P. Gwalior Tank Vs G.T.B. Shramik Congress) and
the decision dated 18.11.86 given in M.P. No. 2986/86 (Bhilai Ispat Mazdoor Sangh
Vs SAIL). Shri Dharmadhikari argued that merely because of being employed
through contractors or by working on the premises of the Second Party, and by
giving undue importance to the definition of workman as stated in the MPIR Act by
no means can the workers described in the annexure be considered workmen of the
Second Party. It was also his argument that in the light of the decision of the Hon'ble
High Court of Madhya Pradesh in 19é9 MPLSR Page 393, it can only be concluded
that that part of the definition of workman given in see 2 (13) of the MP Industrial

Relations Act, 1960 which deals with the workmen employed by contractors is



impliedly repeated by the provisions of Contract Labour (Regulation & Abolition) Act,

1970.

28. As far as the statement of the Second Party is concemed, it is very necessary to
lock into the evidence adduced by the Second Party that apart from three persons at
Serial Nos. 89, 98 and 145, none of the remaining persons were workmen of the
Second Party. Mainly it is to be seen whether those who are stated to be contractors
had actually been given any contract. And whether these workers who are being

calied v’vorkmen of contractors did not have a relation of master and servant with the

Second Party.

27. In this respect the statement of one witness Ramnet Vishwakarma was recorded
by the Second Party. If the statement of this witness is studied closely, we find the
witness states that he had taken contract for fabrication job from the Second Party.
According to this witness, he used to prepare the job by cutting the plate according
to the drawing. He had accepted that the Second Party used to get orders for
preparation of jobs from outside. He used to get work done inside the factory of the ‘
Second Party. The witness also accepted that prior to giving the contract, the
Second Party did not invite any tenders. The contractors used to be paid the rate
after giving the drawing. The witness also accepts that the workmen of contractors
and those of the Second Party used to enter and leave the industry by the same
gate. The witness had also accepted that he has not studied engineering. The
witness also states that on the job being ckayed he used to receive payment every
month. The witness also accepts that if the work could not be understood on the
basis of the drawing or if there was any other difficulty, advice of the Engineers of the
Company would be sought. The witness had also clearly accepted that whatever
work orders the Second Party oblainéd, the entire work would be carried out by
workmen of contractors, and when necessary advice of the Engineers of the Second
Party would be sought. The similar statement has been given by the Second witness

of the Second Party — Vishwamitra Prasad (Contractor). .



28. The Second Party got the statement of a witness Yogesh Mukund Dave
recorded. This witness, in his statement, had also accepted that Second Party used
to pro:/ide raw materials to the contractors. The contractors use to carry out their
work within the boundary of the Second Party the machines upon which the
workmen of contractors used to work also belonged to the Second Party. Similarly
when the product was finished, the Second Party would distribute it to the concemed
parties and obtain its price. This witness has also admitted that prior to allotting the
contract, no open tenders were invited. . Apart from this the witness of the Second
Party, Ramnet had stated that he had not submitted in the Court any document
containing the names of the workers and the amount of Provident Fund deducled
from them. The witness has also said that he used to maintain the attendance
registers of the workmen but they are not before the Court. He used to maintain the
payment register of the workmen, but that is also not submitted before the Counl.
The other witness of the Second Party Vishwamitra Prasad had said in his statement
that he had been allotted a number for Provident Fund which was Exhibit D-737. He
had also stated that the documents D-69 and D-71 had been sent to the Labour
Department, but the witness has not been able to produce any evidence to show that
these documents had actually been received by the Labour department. The witness
has certainly submitted attendance registers, which are Exhibits D-73 and D-74, but

these attendance registers nowhere contain the name of the contractor.

29. It the evidence addressed by the Second Party is studied, then prima facie it
certainly appears that an effort has been made to call these two persons as
contractors. These contractors have also presented attendance registers though in
my opinion this evidence is not sufficient to prove that the workmen employed by so-
called contractors had no relation at all with the Second Party. To establish that a
contract had been given, it was essential to know what was the memorandum of
Contract. That document has not been submitted. How was the payment made, in
this respect also no evidence has been adduced. The contraclors by themselves,

were not qualified persans. Along side this the provision by Second: Party of raw



material, water, electricily, place to work etc. shows that the plea which has been
taken of giving out contract, Is not a correct one. The Second Party has also not

recorded the statements of all the contractors.

30. In my opinion, in this respect, the case law of 1978 MPILC page 495 (Hussain
Bhai Vs. Alath Factory) Supreme Court, 1995 (1) CLR Page 967 (Gujarat Electricity
Board Vs. Hind Mazdoor Sabha) and 1999 (1) CLR Page 959 are extremely
impeortant. According to all these decisions, to resolve the question as to whom a
person s empldyed by, it is essential to look into the above mentioned facts.
According to these decisions even if there is any mediator present between the
actual fzmployer and the workmen, then the mere presence of such a mediator does
nat have an adverse effect on the relationship between employer and employee. To
see whether any person is actually an employee of another we have to see- who
appointed him? For whom? Whom did he work for? Where did he work? Who
provided the raw materials? And who obtained its benefit? All the above decisions
are of the Hon'ble Supreme Court. In my opinion, the fact of any contractor being
registered under the Contract Labour (Regulation & Abolition) Act 1970 is not by
itself of particular significance when it has been established that the act of giving on
contract rather than being bonafide or rational-is artilicial, sham or mere paper
arrangement. In the light of facts of the case and these decisions we can only
conclude that in this case it has not been established that these persons were

workmen of any contractor or any contract had been given.

31. It was the argument of the leamed counsel for the First Party Shri Gupta
regarding the behaviour of the Second Party, that the Second Pérty was always
involved in anti-social and illegal activities. He expressed that the administration had
fired upon a crowd blocking railway traffic at Power House Railway Station killing
several workmen. The state government had appointed an Inquiry Commission to
look into the justification of the police firing. There were serious adverse comment

against the Second Party in the report submitted by this Inquiry Commission. The



then Assistant Labour Commissioner Shri Pandey had submitted his report before
the Inquiry Commission. In this report also there were adverse comments against
the Second Party from which it appears that the activities of the Second Party were
never co-operalive or in accordance with the law and that their aim was not to
maintain peace and order in the industrial area. On the basis of both these
docungents an adverse inference can be made. Shri Gupta has expressed that
though these documents have not been exhibited in this case according to the rules
of the Law of Evidence, but looking to the labour cases, these documenis can be

considered and given proper importance.

32. It was submitted on behalf of the Second Party that the Report of the Inquiry
Commission is not of any significance as far as resolution of this case. Neither is the
report a legal decision nor is it binding upon this Court. !t is also their argument that
the repont of the Assistant Labour Commissioner Shri Pandey cannot by any means
be read in this case, and neither can the First Parly obtain any benefit from the
same. [t was also their argument that Shri Pandey should have been examined and
only after that, on the basis of his statement can any adverse inference or opinion be

made against the Second Party.

33. I have given serious thought 1o these arguments. As far as the question of
the Report of the Inquiry Commission, it is cerainly to be respected since it has been
prepared by a District Sessions Judge. On studying this report it appears that
serious adverse comments have been made against the Second Party. Despite this
however, since that Report is not binding on this Cour, it would not be proper to form
an_opinion on the basis of remarks made in this alone. The question before that
Inquiry Commission was the justification of police firing and the Inquiry Commission
had not held the police firing tc be un}&stiﬁed. As lar as Shri Pandey’s Report goes,
in that respect, | consider it adequate to note that if the First Party wished to criticise

the behaviour of the Second Party, it should have got the statement of Shri Pandey



recorded to prove such accusations. Despite this, it is correct that in these reports

tho Sacond Party has boon sovorely criticised,

34.  Shri Gupta Advocate has also argued that Shri Shankar Guha Niyogi was an
important leader of the organisation, Chhattisgarh Mukti Morcha. He was murdered
in his house. In this murder case, the accused were Moolchand Shah, Chandrakant
Shah and others who are among the directors of the Second Party. The State had
instituted criminal cases against the accused far murder and collaboration in murder.
In this case, the Sessions Judge had found the directors of the Second Party also
quilty and punished them. [n this decision, great reliance had been placed upon the
document at Exhibit P 261. This document had been recovered from Moolchand
Shah’s place, who is among the directors of the Second Party. That document was
the Action plan of the Second Party. In this document itself there was mention of
encouraging rival trade unions and victimizing the workers. [n that decision also
serious remarks have been made against the concerned directors of the Second
Party. Thus from this decision, it is revealed as to how unconstitutional and doubtful
is the behaviour of the Second Party and for this reason it must be concluded that
the story of contractors employing the workers is not true but is merely make-believe,

frauduient, anti-social and with the sole aim of transgressing the law.

35. It was argued on behalf of the leamed counse! for the Second Party that the
First Party is not at all right in this matter. Their main objection was that the decision
cited by the Advocale for the First Party has been overtumed by a Two Member
Bench of the Hon'ble High Court of M.P. vide its order dated 26.6.99 in Appeal No.
1442/37 and 1278/97. When the decision has been overturned, any adverse
comment contained in it becomes nonexistent. Apart from this, it was also their
argument that even otherwise, this decision of the Sessions Court is not binding
upon this Court. The dispute regarding termination of service of the workmen was
not before that Court. For this reason also, the First Party cannot obtain any benefit

from that decision.



36. | have given serious thought to these arguments. The directors of the
Second Parly were involved In that case. They had also been punished, but that
decision is not binding on this Court. Certainly most serious adverse observations
had been made against the accused in that decision, but when that decision has
been dismissed by the Hon'ble High Court of M.P., then until the Hon'ble Supreme
Court does not dismiss the decision of the Hon'ble High Court untill then it would not
be appropriate to give the opinion against the Second Party by giving importance to

the decision of that Judge.

37. It was the statement and evidence of the Second Party that they had
employed only 3 of the workmen named in the list whose serial nos. are 89, 98 and
145. Apart from these they had not employed any of the'persons mentioned in the
list It was also the case of the Second Party that they did not terminate the services
of any worker. According to the statement and case of the Second Party, on
19.11.90 Ashok Chiratkar Madan Rai Shivshankar, Devilal and Krishna Prasad along
with other workers met the officials of the Second Party for increase in their wages
and other matters. When they were told that because of the economic situation being
bad, these demands cannot be adopted, then these workers did not go to work and
they instigated the other workers who were workmen of contractors also, not to work.
According to witness Dubey of the Second Party, notices had been affixed asking
workers to come to work which are exhibited as D-82 to D-93. It was also their
statement that Case No. 3/MPIR/S1 had also been filed in the Labour Court and a
temporary injunction had also been obtained on 21.12.95 which is Exhibit D-94. In
this case, the final order was also passed on 21.12.95 and the strike was declared
illegal. Despite all this, the workers did not come to work. The contractor Vishwamitra

Prasad has given a statement o this effect and said that his workmen did not come
to work from 20.11.90. In order to call them to work notices at Ex P-53 — P-62 were

affixed. Individual letters were also sent to some workers appealing to them to come

to work, the documents in respect of which are at Exhibit D-63 to D-67. This witness



has also given the statement that vide the notice of Exhibit D-67 notice had been

given to the workers to come to work, but they did not come to work.

38.  Another contractor Ramnet has also given a similar statement. According to
him workers did not come to work from 20.11.90 For this reason, the notices
exhibited as D-25 to D-35 were pasted, individual letters were also sent to some
workmen, in respect of which the postal record is at Exhibit D-36 to D-37. In
newspaper Dainik Deshbandhu, D-48 was published on 25.1.92. Despite this only
one workman called Anjan came for work and no other workman came. Both the
contractors have stated that the workers themselves did not want to work and they
have not terminated the services of any warkman. On the basis of this evidence the
learned counsel for the Second Parly has argued that when the workmen
themselves want on strike and did not come to work, then what can be the fault of
the Second Party? Thus in this case, the Second Parly is not at all at fault. It was
also the argument of the Second Party that not only did the workmen not come to
‘work, but they also indulged in hooliganism at the boundary and around the industry
and created an atmosphere of terror. The Second Party had from time to time
informed the Police Department about these antisocial activities of the workers. In
this respect, Second Party got the statement of withess Ashok Sharma of the Police
Depan;tment recorded. This witness submitted the documents Exhibits D-1 to D-19
and has given his statement on the basis of these documents. There is no reason to
consider the statement of this witness to be untrue and on this basis also it appears
that the conduct of the concerned workers was extremely antisocial and there was

no fault of the Second Party in this.

39.  The learned counsel for the First Party Shri Gupta argued that this statement
of the Second Parly is absolutely untrue and malafide that the workmen went on
strike, or they did not want to come to work or they used to indulge in goondaism. It
was his argument that the Second Pary wanted to crush the movement of the

workers somehow or the other and wanted to throw them out of work on some



pretext or the other. It was also his argument that if the worICr;::EJn"nmitled some
misconduct then the Second Party should have taken disciplinary action after issuing
proper charge sheet. This they have not done, and they have concocted the fiction
of pasting notices and publication in the newspaper. He also argued that there is no
provision or system under the Standard Standing Orders, on the basis of which it can
be concluded that if any worker does not come to wark then it be presumed that he
wants to leave the job, or he has left the job. It was also his argument that even if it
be presumed that the Second Party came to this kind of conclusion, then even in that
situation it is essential to see what was the actual wish of the workers. If the workers
wanted to leave their jobs, then why would they have make efforts to get these cases
referred. It was also his contention that even if it be presumed that the workers were
on strike, even then this implies that the workers wanted to do their job but they
wanted better facilities. That is, it cannot be concluded that they wanted to leave
their jobs. Shri Gupta also expressed that the termination of services for not coming
to work without any legal proceedings was viclation of the provision of Sec. 83 of the
M.P.I.R. Act. It was also his contention that if the workers have gone strike, then
even in that situation they are authorised to come back to work, until their services
are notﬁpropeny terminated. In support of these arguments Shri Gupta has drawn my
attention to AIR 1963 (Supreme Court) Page 1141, 1979 (1) LLJ Page 257 and

decision in 1997 MPLSR Page 658 of the Hon’ble High Court of M.P.

40. I have seriously considered these arguments. if the entire case is sludied ,
then prima facie we arrive at the conclusion that the workers were not coming to
work. Was their not coming to work or their demand proper or not. That question has
not been referred tin this case, it actually the workers were coming to work, or
wanted to come to work, then why would the employer paste natices, file a suit in the
Labour Court or publish a notice in tﬁe newspaper. Despite this the legal position
remains that if the workers do not come to work, then in that circumstance they
commit misconduct according to the Standard Standing Orders. There is provision of

punishment for misconduct under the Standard Standing Orders. The witness of the



Second Party or the concerned contractors have not stated that they issued charge
sheets to their respective workmen, that they conducted inquiry, and after such
inquiry terminated their services. On the contrary, witness for the Second Party
Ramnet has said in his statement that “despite being told time and again, these
people did not come lo work. Later on he presumed thal these people had quit their
jobs”. A similar statement has been given by the other witness of the Second Party
Vishwamitra Prasad. It was his statement that for reason of not coming to work, from
9 February 1992, he had removed their names from the rolls. The substance of the
statement of the Second party on page no.11 of their reply to the statement of claim.
And for this reason this implies that they wanted to leave their jobs. There is no
provision in the Standard Standing Orders, on the basis of which for reason of
absence of the workmen it be presumed that they do not want to work. In this
respect, the decision of Hon'ble High Court of M.P. in 1997 MPLSR Page 658 which
is based on the decision of Hon’ble Supreme Court in AIR 1963 (Supreme Count)
page 1141 and AIR 1979 SC 582 is extremely important. In the light of this decision,
the only conclusion that can be drawn is that workmen mentioned in the list annexed
to the reference did not come to work because of some demand and on the basis of
their absence it cannot be presumed that they had quit their jobs. Thus if the Second
Party had come to any conclusion of this kind it was not legally proper. if they were

unauthorisedly absent, then it was essential to take disciplinary action.

41.  The Second Party has also not been able to prove by the evidence presented
in the case, that any person or persons had actually been given contracts to work
and that thase who have been calied workmen of contractors were actually workmen
of contractors. On the contrary, what has been proved is that the workmen worked
in the industry of the Second Party, for the production of the Second Party and with
the eléctricity, water, raw materials ahd other facilities provided by the Second Party.
Apart from those workers regarding the termination of whose services there is clear

mention in the decision, it has also not been proved that the termination of services



of the remaining workmen was proper. Thus, the workmen deserve relief from the

Second Party.

42.  Ordinarily, the rule is that if the termination of the service is not found to be

proper, then the workmen deserve the relief of our reinstatement with full back

wages.

43: In this case, as far as the relief of back wages is concerned, Shri Gupta has,
citvinvg'; the decisidh in 1993 (11) LLJ 1238 and 1994 (68) FLR 389 contended that the
worli:men deserve full back wages. | have given serious considerations to these
deci‘s‘ions. Desbite these, the decisions of the MP High Court in 1989 MPLJ Page
45% and 1998 MPLSR Page 254 also exist. In the decision.in 1998 MPLSR Page
25.4, Hoa‘w'ble Justice Shri A. R. Tiwari has expressed an opinion that back wages
should be a clearly framed issue, there should be evidence adduced and only after
that can an order for relief be given. In the present case, neither did the govemment
clearly make this a subject matter, nor was a clear issue framed. In addition the
termination of services is of the year 1990-81. The workers did not present the case
in the Labour Court immediately within the period prescribed by the MP Industrial
Relations Act. Later on in 1993, the case was referred by the government. In the
case, out of 208 workmen, statement of the only one workman was recorded. But
considering these facts in my opinion, there is no justification for directing back
wages to the workmen mentioned in the Annexure. My opinion receives support from
the decision of the Hon'ble High Court of MP in 1997 in MPLSR Page 658 (Tulsi
Ram and others Vs. Rajaram Maize Products). In that case also the workmen had
been given the relief of only reinstatement (without back wages) which the Hon'ble

High Court had held to be proper.

; 44, Now the question arises as to the relief of reinstatement. As stated above, il
termination of services is illegal then the usual rule is of reinstatement. There are

some exceptions to this rule also, for instance when the relations of the parties are



not cordial or when reinstatement is not possible or whether reinstatement causes a

new serious problem, then in place of reinstatement compensation may be directed.

45. \ The facls of the present case are that the case has been going on in this
court for the last six years and the termination of services is said to be of the year
1990-91. In this long period certainly the workers of this case must have been
employed elsewhere and there is also a possibifity that they might have become
permanent and settled there, and it was also the statement of the Second Party that
it has taken other workers on the job. It may be imagined that those persons who
are working with the Second Party would have become skilled and experienced in
their jobs, and the workmen who have been separated from work will have last
practice in their job. There is also full possibility that those persons who are working
with the Second Party would be having cordial relation with the Second Party.
Contrary to this, from the arguments and evidence, it appears that the relations
between the First Party and Second Party are not good, this would certainly effect
the workmen mentioned in the Annexure, that is, there seems to be little possibility

that there would be cordial almosphere between the two parties. This could have an

adverse effect on the production of the industry.

46 If these workers are‘provided the relief of reinstatement then the same
number of workmen who are in work today will have to be thrown out of job. Thus in
place of the workmen of the present case, serious problem of employment of the
same number of other workmen will arise. It is my opinion that the Labour Tribunal
should resolve the problem in such a manner that the problem should be resolved

and no new problem should arise. ;I‘n the above circumstances, in the present case,
compensation in the place of ;;nstatement is the just and practical way out. This
opinion of mine receives support from' the Hon'ble High Court of MP in its decision in
1997 MPLSR Page 658 (Tulsi Ram and others Vs. Rajaram Maize Products). In that
case, the Labour Court had given an option to the employer that either he should

reinstate the workmen or pay compensation to them. According to the employer



during.the case he had employed other workmen, the Hon’ble High Court had opined
that by paying compensation according to the order of the Court, the employer could
be saved from reinstating the workers. In that case, the amount of compensaltion

was even less than the amount determined by me.

47.  This case is of 208 workmen. The First Party has recorded the statement of
or_ﬂy one witness. According to this witness, his wages were between Rs. 450/- to
Rs. 500 /- and his period of service was about three years. Because the statement
of no other workmen has been record this has to be accepled as the basis. In this
circumstance, compensation of Rs. 20,000/- per worker would be adequate. In the
light of the opinion expressed during the pendency of the case by Hon’ble Justice
Shri A. R. Tiwari, that those who have not received much by their destiny or during
their lifetime should obtain something more by the Law, this amount is proper.
Looking to the lack of education of the workers, their number and the amount, apar
from those workers who have been held in this decision to be clearly not deserving
this relief, the Second Party will, within 40 days from today pay vide cheque from an
account of any Nationalized Bank, the said amount of Rs. 20,000/- only to each
worker described in the Annexure. This time period has been granted since a large

amount has to be arranged.

"~ 48.  Since the relief of reinstatement has not been granted, the burden of proving

item number 1 and 2 were on the First Party. It has not submitted any concrete and

forceful evidence, it has also not stated as to what the wages, allowances and

facilities in the other industries around this area are. Thus it is not possible to set any

standards or improve the standard in terms no. 1 and 2. The parties will bear their
OWN COSts.

Signed

(P.R. Pendse)

Member Judge

Industrial Court of M.P.

Bench Raipur
Raipur, Date 16.10.1999 | : _ ¥ ‘
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